United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

APPENDIX 




GILBERT PICKER, 
Defendert-Appel 


J 


OK APPEAL FROM TEE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT CP NEK YORK 


VOLUME 2 or 2 


APPENDIX TO BRIEF OF APPELLANT 


TRED L. WALLACE 
20G Wesi 135th Street r er. 218 
New Vcrl, Few York 10030 
(21.2) 28o-0800 


Attorney for Appellant 







PAGINATION AS IN OMKilNAL COPY 




1 


eo:mg 8 


Nussman-direct 


311 



xx 





h 


• 2 

3 

4 

5 

6 

7 

8 

9 ' 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Yes. This is a receipt or a copy of a receipt 
siqned by Ann Holub, who was my secretary. It is dated March 
17, 1967, and this memorializes the receipt of the $1650. 

MR. FEINBERG: The Government offers 78 and 78A. 

MR. NAFTALIS: No objection. 

(Government's Exhibits 78 and 78A received in 
evidence.) 

« 

0 Mr. Nussman, at this time, did you have any further 
conversations with Mr.Fisher concerning the balance due? 

A Well, I explained to him that what I had to do was 
to make a title search to see that the title to the prop¬ 
erty was good and after I had ascertained ■‘■hat I v r o”ld bo 


in touch with him and advise him that I would need the bal¬ 
ance in order to send it over to the attorney representing 
the sellers so that I could qet the deed to the propertv. 

0 What did he say? 

A He understood and he agreed that would happen. 

0 Did you have occasion to see Gilbert Fisher again 
after that? 

A . Yes, I did. 

Q When? 

A I don't know the exact date, but after I had made 
my search, I had gotten in touch, I think, with him, and 
told him that the title was good and that I would need the 
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balance in order to send it over to the attorney who repre¬ 
sented the sellers. 

Q Did there come a time when you met with Mr. Fisher 
inyour office? 

A Yes, I did. 

0 Was anvbodv else present? 

A When he first came in? No. 

Q What happened? 

A Well, he came in and in response to my communica¬ 
tion to him, and he gave me the balance of the money. 

Q How did he give you the balance of the money? 



13 

A Well, as I recall, it was in a slightly torn 


14 

brown paper bag and I asked him what it was, and he said 


15 

that was the balance, and I could see that it was a large 


16 

number of bills, some of them were smaller denominations, 


17 

10 or 20. Tt was then late in the afternoon, as I recall 


18 

it, and I wasn't going to take the time to count it. 


19 

I^called in my secretary, Miss Holub, and I 


20 

told her to go downstairs to the bank with Mr. Fisher, let 


21 

t.he tel lei count the money, and make a deposit of that money 


22 

in my trust account, and that was done. 


23 

Q They left? 

• 

24 

A They left. 


25 

Q I show you Government Exhibit 80 and ask if youcnn 
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identify this. 

A Yes, this is the slip that shows that the amount 
on that day received was $16,650 in cash and it represented 
the balance of thepurchase price. 

It was put in the trustee account of Back & Nussman 
and the initials on the bottom are AMH, who at that time was 
my secretary. Miss Holub. 

MR. FEINBERG: The Government offers 80 into evi¬ 
dence . 

MR. NAFTALIS: No objection. 

(Government's Exhibit 80 received in evidence.) 

(Mr. Feinberg read from Government Exhibit 80 

in evidence to the jurv.) 

Q Mr.Nussman, when /ou received this money from Mr. 
Fisher, was Lulu Fisher present at all during that entire 
meeting in your office? 

A My recollection is she was not. 

Q Was Gilbert Fisher, Sr. present at all during that 
meeting? 

A Not to my recollection. 

0 Was Rosalie Fisher present? 

A I had never met Rosalie Fisher. 

Q Following the deposit of this money, what happened 
after that concerning this transaction? 
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A Well, as I recall, I drew a trust account check 
£or the balance due the seller a and sent that over with a 
letter to Mr. Seymour Smith, who represented the sellers, 
and asked him to send me a proper deed. 

Q I will show you Government Exhibit 81 and ask if 
you can identify that. 

A Yes, this is a check drawn out of the Back & Nussman 
tiast account, dated April 7, 1967, made payable to Isaac 
Sheiman Tamara Sherman, who were the sellers, under the 
contract, for the balance due, which was $14,850. 

Q You sent that check out? 

A 1 sent that to Mr. Smith, yes. 

MR. FEINBERG: The Government offers 81. 

MR.NAFTALIS: No objection. 

(Government Exhibit 81 received in evidence.) 

Q Mr. Nussman, did you have occasion to see Gilbert 
Fisher, Jr. aqain after that date., after March 31? 

A Yos, I did. 

Q When, do you recall? 

A 1 don't recallthe exact date. 

Q Where did you meet him the next time? 

A At my office. 

Q Was anybody else present? 

A A Mr. Montes. 
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0 M-e-n-t-e-s? 

A That is correct. 

Q Do you know from your own personal knowledge who 

Mr. Mentes is? 

A Well, I had never net him before. He apparently 
was a building contractor and there had been arrangements 
made, not in my office, concerning the building of a house 
apparently on this lot that had been purchased and the 
contract was shown to me. 
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Who was present at this meeting? 


My recollection is that Mr. Juntos, Mr. Fisher, 


and I can't recall if anyone else was present at the time. 


There may v/oll have been someone else. 


What happened at this mooting? 


We went over the terms of the contract, and I 


indicated my dissatisfaction with it because I felt it did 


not protect the persons who were lailding the house, the 


Fishers, 


Did you do anything at th:;t time? 


Wither at that time or a few days later. I re¬ 


drafted the contract. 


I show you Government Exhibit 88. I ask you if yov 


can identify that. 


Yes. This was the revised contract which I drew. 

Jiou do you know that? Is that your Back? 

lhis is my Back, Back & Nussman, Hackensack, New 


Jersey. 


What is the date of that? 


April 13, 1967. 


MR. FEINBKRG: The Government offers Exhibit 88 in 


evidence. 


MR. NAFTALIS: No objection. 


(Government Exhibit 8 8 received in evidence 

KJ < ») 
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• 2 

Q Do you recall, Mr. Nussinan, what the amount was 


3 

that was stated in the contract for the construction of the 


4 

house? 


5 

A T think around $45,000. 


6 

MR. NAFTALIS: I object. The document speaks for 


7 

i t.sel f. 


8 

MR. FEINBERG: Ladies and gentlemen of the jury. 


9 

page 2 of this document states that the sum for the construc¬ 


10 

tion of the house shall be $45,000 made up of -- and following 


11 

is a breakdown (indicating). 


12 

0 A.fter this, Mr. Nussman, did you have any occasion 


13 

to do any other work for Mr. Fisher? 


14 

MR. NAFTALIS: Objection to the form of the 


15 

question. He was doing work for Mr. Fisher, Sr. and — 


16 

THE COURT: Reframe the question. ■ • 


17 

Q Did you have another occasion to meet with Gilbert 


18 

Fi oher? 


19 

A I may have. I don't recall distinctly. 


20 

0 i show you Government Exhibit 83 and ask you if yoi 


21 

can identify that? 


22 

A Yes. This is the letter that I wrote to the 


23 

construction company on July 28, 1967 concerning the progress 


21 

of the job,. 


25 

0 Would you look at the other documents as we11. 



• 

CO 

_cn 
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A There is a letter dated October 6, 1967, also 


3 

written to Montes Construction Company, in which I apparently 


W 4 

sent a check for $4,000 drawn to the order of that company, 


5 

and it also speaks about the job not proceeding in accordance 


6 

with the agreement. 


6-2 7 

Q I think there is one more {.here. 


8 

A There is a letter dated October 18, 1967 addressed 


9 

to the same company signed by me and, again, I make reference 


10 

to the manner in which the job is progressing, and I say 


11 

something in here about the certificate of occupancy, apparent 

iy 

12 

Q Prior to writing these letters, Mr. Nussman, did 


• 




you have any conversations with Mr. Fisher? 


14 




A Oh, yes. 


15 

Q What were those conversations? 


16 

A Well, the conversations were relative to the fact 


17 

that the job was progressing in accordance with the terms of 


18 

the agreement and also, as I recall, something about extras 


19 

that Mr. Montes was claiming. 


20 

0 Extras in the construction of the house? 


21 

A Right. 


22 

As I recall in my conversation with Mr. Fisher 


'— 7 

' 


23 

I asked, "Were those extras agreed to in writing as I had 


• * 

provided for in the contract?" And T think he indicated to 


25 

me, my best recollection is, that they had not followed the 



Jr 
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• 

formalities as I set them forth. 

1 

3 

Q Mr. Nussman, did you ever speak to Gilbert Fisher 


W 4 

Sr. or Lulu Fisher concerning the writing of these letters? 


5 

A 1 don't recall. 

- 

6 

Q But you do recall speaking to — 


7 

MR. NAFTALIS: Objection. That has been asked and 


8 

answered as to whom he spoke to. 


9 

Q Mr. Nussman, did you ever meet with Gilbert Fisher 


10 

Sr. or Lulu Fisher? 


11 

A Yes, I did. 


12 

Q When? 



^ ' 1 - on *- recall the exact date, but I met with them 


14 

at least on two occasions. They were in my office on at least 


15 

one occasion, and I met with them a second time at the prem¬ 


16 

ises at 4-16 North Woodland Street sometime later. I don’t 


17 

know how much later. Maybe a year or so, maybe less. 


18 

U What wore the circumstances of that second meeting 


19 

on the premises at Woodland Street? 


20 

A I had prepared a deed for the transfer of title 


21 

ior fli . and Mrs. Fisher Sr. to two children. 


22 

0. Prior to preparing the transfer of title, did you 


23 

have a conversation with Mr. Fisher dr.? 


• 24 

A My recollection is that I did. 


25 

0 What was the conversation? * 3*78 
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1 


2 

A I think -- My recollection is that he either called 

3 

me on the telephone or might have been in the office and said 

4 

that he would like that property -- not that he would like. 

5 

that there was an indication that — I don't know whether it 

6 

came from him or came from his mother and father --that the 

7 

property, that the title of the property, be transferred to 

8 

two children. 

9 

Q What did you say? 

10 

A Well, I inquired of the ac.es of the children and 

11 

found out that they were very young, and I said that that was 

12 

a vor y» vor V bad thing to do, and I suggested that it be 

13 

transferred to someone in trust for the children until they 

14 

became of age. 

15 

0 What did Mr. Fisher say? 

16 

A He .acceded to that and indicated to me that he 

17 

would he the trustee. 

18 

Q T show you Government Exhibit 84 and ask you if you 

19 

can identify it? 

20 

A Yes * This is the dec?d that I prepared in accord- 

21 

mce with my conversation as I have just related it. 

22 

MU. FEINBERG: The Government offers Exhibits 

23 

63 and 81 in evidence. 

• 

24 

(Pause.) 

25 

MR. NAFTALIS: I have no objection to Exhibit 84. 
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(Government Exhibit 04 received in evidence.) 

MR. NAFTALIS: I have no objection to Government 

Exhibit 03. 

(Government Exhibit 83 received in evidence.) 

0 On or about August 29 of 19G9, did you go to the 
house in Englewood, with that document. Exhibit 84? 

A Yes, I did. 

Q V/ho was present when you arrived at the house? 

A Well, Mr. Fisher, Sr., Mrs. Fisher — that is 
Lulu Iishei and I think a lady by the name of Bernice, a 
maid, as I recall — I assumed she was a maid — and there 
were two youngsters that I saw just in passing. 

Q What happened when you arrived at the house? 

A Well, we vent into the sitting room or living room, 
and I went over the deed very, very carefully with Mr. and 

)• islier, Sr. I road them the trust provisions in toto 
and r explained it to them and asked them if they understood 
it and told them why it was being done this way and asked 
them if they understood it and asked them if there were anv 
questions about it. They indicated they were satisfied with 
it, and they then both signed it in ny presence. I witnessed 
their signatures and took the proper acknowledgment so that 
it could be recorded in the proper office. 

0 How would you describe Mr. Fisher, Sr. and Lulu 

'» 380 
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• 

Pi slier? 

3 

A They wore quite elderly. They were of small 

y^r 4 

stature, as I recall. They appeared to comprehend what I 

5 

was discussing with them. 

6 

Q Mr. Nussman, did you ever receive any fee from Mr. 

7 

Fisher, Sr. or Lulu Fisher? 

8 

A No. 

9 

0 Did you ever receive any fee from anybody in regard 

10 

to thisratter? 

11 

A Yes, from Gilbert Fisher, Jr. 

12 

Q I show you Government Exhibit 85 and I ask you if 

• 

you can identify that? 

14 

A Yes. This is a slip apparently in the handwriting 

15 

of my secretary dated January 11, 1968, which indicates that 

16 

we did receive $1,000 in cash, from, it says hero, "Client." 

17 

Q You recall receiving this $1,000? 

18 

A Yes. 

19 

Q From whom? 

20 

A Mr. Fisher, Jr. 

21 

\ 

MR. FKINBERG: The government offers Exhibit 85. 

22 

ft 

MR. NAFTALIS: May I see the other documents too, 

23 

please. 

• 

(Pause.) 

25 

MR. NAFTALIS: I have no objection. 
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®XX 2 

(Government Exhibit 05 received in evidence.) 


3 

Q Mr. Nussman, do you know anybody by the name of 


s^r 4 

John Singleton? 

• 

5 

A No, I do not. 


6 

Q Do you know anybody by the name of Rosalie Fisher? 


7 

A I dont know her. I have heard the name. 


! 8 

Q Did you ever meet her? 


9 

A I have seen her, yes. 


10 

0 Did you ever meet her during this period 1967- 


11 

1968? 


12 

A No. 


j • 

Q You have seen her in this courthouse? 


14 

j 

A Yes. This year. 


15 

MR. FEINBERG: I have no further guestions. 


16 

THE COURT: Cross-examination. 


17 

Mi^. NAFTALIS: May I approach the bench for a 


18 

moment? 


19 

THE COURT: Yes. 


20 

(At the side bar.) 


21 

MR. NAFTALIS: Although Mr. Feinborg has been 


22 

• 

courteous, in supplying me with the .1590 material in advance 


23 

of trial, I frankly have not looked at the 3500 material on 


• 24 

11;is witness. I spent the entire lunch hour preparing for 


25 

Mi. .ling lot. on' s cross-examination. J have never examined any 



p S8Z 
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of those documents. 

May I have a few minutes to examine the 3 500 
material and examine these documents before I start the cross- 
examination of this witness. I do not think that the cross- 
examination will be very extensive. I would like to look at 
thorn. 

THE COURT: How much time do you want? 

MR. NAFTALIS: Five or ten minutes, your Honor. 

THE COURT: I will excuse the jury for five or 
ten minutes. 

(In open court.) 

THE COURT: Wo will take a short recess, members 
of the jury. 

(Recess.) 
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(In open court, jury present.) 

MR. NAFTALIS: May I innuire, your Honor? 
CROSS-EXAMINATION 
DY MR. NAFTALIS: 

Q Mr. Nussman, you have indicated you are an attorney 
in New Jersey, is that correct? 

A Yes, sir. 

Q You have been a member of the bar for a good number 
of years? 

A Yes, sir. 

Q I take it that you have indicated that there came 
a time in 1967 when you performed some legal services for 
Gilbert Ii.sher, Sr. and his wife Lulu Fisher, is that cor¬ 
rect? 

A Yes, sir. 

Q They were your clients, is that correct? 

A Yes, sir. 

MR. FEINBERO: I will object to the question. 

THE; COURT: You may take it up on redirect. 

Q They were your clients— 

A Perhaps I should rephrase the answer and say I as¬ 
sume they were my clients. 

Q As a matter of fact, you indicated that fact on your 
records? 
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A That is correct. 

•Q I show you Exhibit 78 in evidence and you list 
Lulu Fisher as the client? 

A That is correct. 

Q Also on Exhibit 80? 

A That is correct. 

0 1 take it it is fair enough to sav in your experi¬ 

ence as an attorney for a good number of voars, it is not 
a very unusual or significant transaction for somebody 
to buy a house? 

A Not at all. 

Q 1 guess it happens fairly often? 

A It does. 

Q 1 take it over i_he years you have handled many 
purchases and sales of houses and real estate in the 
Garden State? 

A I did and still do. 

Q I think you have indicated that you met Mr. and 
Mrs. Fisher, Sr., the purchasers of the house, on two or 
three occasions or so? 


A Yes, two or three. I don't recall. I can recall 
specifically two. There may have been a third. 

Q ^ think you indicated that they were elderly at 
U,c time, y 
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A Yes, sir. 

Q But to your recollection they were mentally 
alert and seemed to comprehend everything that was discussed 
when you discussed the ramifications of the transactions 
\-7lth them? 

A That is correct, that was my impression. 

Q I take it on a couple of occasions you had conver¬ 
sations with this gentleman here, Gilbert Fisher, Jr.? 

A Yes, I diu. 

Q In connection with the house that his parents were 
buying? 

A That is correct. 

Q I take it there is nothing unusual about a son of 

a client of yours coming in and chatting with you about a 

matter that affects them, is it? 

A I wouldn't consider it unusual, no. 

Q It certainly wasn't the first and last time it has 
happened in your experience? 

A That is correct. 

Q Mow, there came a time when it came to your atten¬ 
tion, did iL not, that there were certain problems in connec¬ 
tion with the building of a house on the land? 

A Yes, sir. 

0 And this gentleman, Mr. Mentos, the contractor. 
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was tryinq to add extras onto the price, wasn't he, or some¬ 
thing like that? 

A Well, I don't know what occurred between the 
Fishers and Mr. Mentes. 

It was called to my attention that he was askinq 
for some money which apparently were for extras. What those 
conversations or transactions were, I was not privy to. 

Q In anyevent, you felt that it was in the interests 
of Mr. and Mrs. Fisher, Sr., Gilbert and Lulu Fisher, to 
redraft the agreement that they had with Mr. Ments for 
construction of the house? 

A Yes, sir. 

Q I - show you what is in evidence as Government Ex¬ 
hibit 88 and I think you have identified this as the agree¬ 
ment you drafted between Gilbert Fisher, Sr. and his wife 
Lulu Fisher, and the Ments Construction Corporation? 

A That is correct. 

Q Turning to the last page, they signed, did they 

not, Gilbert Fisher, Sr. and Lulu Fisher? 

A Not in my presence. This document was not executed 
in my presence. 

Q It was executed somewhere out ofyour office? 

A It was, apparently. 

THE COURT: You had not met them at that time^^i^d 
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you? 

THE WITNESS: I had mot thorn, I think, prior to 
that, yes. 

THE COURT: Whore? 

THE WITNESS: In my office. 

0 Subsequent to your draftinn this agreement with 
Hr. Mentes and your clients, the Fishers, there continued 
to be certain problems, did there not, with the work that 
Mr.Menteswas doing in building the house? Is that 

correct? 

A Yes, sir. 

Q In connection with your legal representation of 

Gilbert Fisher, Sr. and Lulu Fisher, his wife, you wrote 
a series of letters as t’ eir attorney to Mr. Mentes complain-j 
ing, demanding performance. 

I don't know what is the riqht way to describe 
it, but I think you know what I mean. 

A That is correct. I wrote a series of three letters, 

yes. 

0 The. first one of these letters indicates, does it 
not, that a carbon copy of it went to Gilbert Fisher, Sr., 
is that correct? 

A That is correct. 

O Not to Gilbert Fisher, Jr., just Gilbert Fisher, Sr. 

38 ° 
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is that correct? 

A That is correct. 

MR. NAFTALIS: Mark this as our next exhibit. 

(Defendant's Exhibit I! marked for identi¬ 
fies tj on.) 

Q I show you Exhibit H for identification. 

Is that a letter that you sent to Gilbert Fisher, 
Sr., your client, that is Mr. Fisher's father here, in 
connection with the Montes problems? 

A Yes. 

Q As a matter of fact, with that letter H for iden¬ 
tification, you enclosed the letters found in Exhibit 33. 

A I enclosed one letter. I enclosed the letter of 
July 28, 1967. 

Q The top one? 

A That is correct. My carbon copy indicates that 
a copy did go to Gilbert Fisher, Sr. and it was enclosed 
with this letter, the original of which I have in my hand. 

MR. NAFTALIS: Thank you. 

Mav I offer this in evidence, Mr. Feinberg? 

4 

MR.FEINBERG: No objection. $ 

(Defendant's Exhibit H received in evidence.) 

0 Now, the first letter that you sent, which is 

part, of Exhibit 83, comolaining about tne quality and 
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performance of Mr. Montes' work is dated July 28, 1967? 



3 

A 

Yes. 



4 

Q 

Then you wrote a second one to him, dated October 



5 

6,1967? 




6 

A 

Yes, sir. 



7 

0 

Arid then a final one, dated October 10 , 1967, is 



8 

that correct? 



9 

. A 

Yes, sir. 



10 

0 

Nov/, in your letter of October 18, 1967 to Mr. 



11 

Montes, 

you point out that you have spoken to Mrs. Lulu 



12 

Fisher 

on the telephone who has brouaht certain complaints 


• 

13 

to your 

attention about his work. 



14 

A 

Well, the letter says Mrs. Fisher. 



15 

O 

Is that the only Mrs. Fisher that you were ac- 



16 

quainted with in connection with this matter. Lulu Fisher? 



17 

A 

It is the only lady I had met. 



18 

Q 

You had not spoken to Rosalie Fisher about it, 



19 

had you 

v> 



20 

A 

No. 



21 

Q 

Nov/, these transactions about the purchase of the 



22 

house, 

the agreement you drafted and the problems with the 


^ V 

23 

way Mr. 

Montes was carrying out his duties to build the 


• 

24 

house, 

these all occurred, I think, in 1967, is that correct? 



25 

A 

It appears that way from the letters, yes, sir. 
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2 

0 Ii/o years later, two years into the future, two 

3 

years after this, 1969, you indicated in your direct testimony 

4 

that you wore informed that your clients, Mr. and Mrs. Fisher, 

5 

Sr., Gilbert and Lulu Fisher,were interested in transferring 

6 

this house to their grandchildren. 

7 

A That's correct. 

8 

0 1 take it that you had not found anything unusual 

9 

in your practice of law about grandparents wanting to do some¬ 

10 

thing for the grandchildren, have you? 

11 

A Not at all. 

12 

^ learned at that time that these were voungsters ? 

13 

A Yes, I did. 

14 

Q And as a result, as an attorney, in connection with 

15 

your responsibilities, you advised that it would not be advis¬ 

16 

able to transfer title to the house to minors? 

17 

A That's correct. 

18 

0 You suggested that someone act as the trustee and 

19 

hold the house in trust for the children? 

20 

A That's correct. 

21 

Which moans that when the,- reach maturity the house 

22 

becomes the Jr:; because they are really the owners? 

23 

A \c.i. I think I provided when the youngest became 


21 years of age. 

25 

0 Mr. and Mrs. Fisher at the time, 19f,9, when the 

• • 
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transaction was being discussed, were very elderly, were they 
not? 

A Yes. 

Q lie was in his late 80's? 

A I didn't know his age, but fron my personal obser¬ 

vation they were elderly. 

Q There was still a good bit of time until one of the 

youngsters became 21? 

A My recollection is that they were 10 or younger. 

Q So as a result it was determined that the trustee, 

the person to act as the trustee to hold the house until the 
children will become old enough under the law formally, would 
be Gilbert risher, Jr.? 

A Yes. 

Q There would be nothing unusual about that, the 

son acting as a trustee in a transact ion like that? 

A Hot at all. 

Q You drafted Exhibit 84, which is the trust agree¬ 
ment, dated the 20th of August, I960; is that correct? 

A Yes, I did. I drafted it. 

A 

0 I think you have indicated that you had conversa¬ 

tions with Mr. and Mrs. Fisher, Sr. about that agreement, 
which is Exhibit 04. 

A 1 don't think I said that. 

imiThf tiN cm mct cnum’n*ponT) m s coiinthodsi 
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• 

2 

Q 

-* 

What is your recollection? 


3 

A 

My recollection is that 1 may have had a convorsa- 


4 

tion with thorn, and I may have a conversation with Mr. Gilbert 


5 

Fisher, 

dr. I don't recall precisely with whom I spoke. 


6 

I may havo spoken with all three. 


7 

0 

And you are talking about this conversation that 


8 

you may 

have had with the two elder Fishers and younger Mr., 


9 

Fishcr, 

that is, prior to the time you actually drew up the 


10 

deed? 



11 

A 

Oh, yes. 


12 

Q 

The trust agreement, rather? 

• 

13 

A 

Yes. It is a deed. 


14 

Q 

In any event, you spoke to some or all of the three 


15 

of them 

prior to the preparation of that deed? 


16 

A 

I have no specific recollection. 


17 

o 

As to which one you spoke to? 


18 

A 

Yes. Whether I just spoke to Mr. Gilbert Fisher, 


19 

■ Jr. or Mr . richer, Sr. or Lulu Fisher, I have no distinct 


20 

reco11ection . 


21 

q 

In any event, after preparing the deed, Exhibit 84, 


22 

you then 

sat down and discussed it with Mr. and Mrs. Fisher, 

" 

23 

Sr.' and 

explained the document to them? 

• 

24 

A 

I did. 


25 

q 

They indicated to you that they understood the 
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document as you explained it to them and it was acceptable? 

A That's right. I would not have permitted then to 

sign it and take their acknowledgment unless I was absolutely 
satisfied thev understood. 

Q They then signed it and acknowledged it? 

A They signed it and I acknowledged their signatures, 
yes, sir. 

MR. NAFTALIS: I have nothing further, your Honor. 

MR. FEINBERO: Just a few questions, your Honor. 

REDJRECT EXAMINATION 
BY MR. FEINBERG: 

0 Mr. Nussman, you have testified that it is not 
unusual for a son to negotiate with vou on behalf of the 
parents; is that right? 

A Yes, sir. 

Q iit unusual for a son or for anybody to come in 

to youi office with $lfi,000 in a brown paper bag? 

MR. NAFTALIS: I object to that. 

THE COURT: Overruled. 

Is that unusual? 

(Pause) It does not happen very often. 

Has it ever happened to you, that much money? 

(Pause) I have difficulty recalling another in¬ 


ti 

A 

• Q 

A 

s tance 
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2 

Q 

Mr. Nussman, you have testified that you assumed 



3 

that you represented the elder Fishers? 

J 


4 

I 

A 

Yes. 



5 

Q 

What was the basis of that assumption? 



6 

A 

Well, when Mr. Gross first came in with Mr. Fisher 



7 

I was told 

to make the assignment to Mr. and Mrs., Lulu Fisher 



8 

Both were 

in my office once on once occasion and I made the 



9 

assumption 

all along that they were my clients and Mr. Fisher 



10 

was acting 

for them. 



11 

Q 

Did Mr. Fisher say to you that he was acting for 



12 

the parent 

s when he first came in with Mr. Gross? 

• 


13 

A 

1 can't recall whether he specifically did or did 



14 

not. 




15 

0 

Yes the great part of your dealings in this case 



16 

were with Mr. Fisher; is that correct? 



17 

A 

That's correct. 



18 

0 

In fact, you have only testified that you met the 



19 

parents on 

one or two occasions; is that correct? 



20 


MK. NAFTALIS: Objection. He said two occasions. 



21 

not one. 




22 

Q 

Two occasions that you recall. 



23 

A 

A minimum of two. It might have been three, but 

• 


24 

a minimum of two. 



25 

0 

Any more than three? 
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A No. 

3 

Q When you wrote those three letters to Montes 

4 

Construction Comncmy, concerning cieluys m the house or 

5 

extras, these were written after you spoke to Mr. Fisher, Jr.; 

6 

is that right? 

7 

A Well, apparently from reading the letters I had 

8 

calls from at least three people. One was Mr. Gross, I think, 

9 

who called me on one occasion. That's indicated in the letter 

10 

Mr. Fisher -- I qot a call from a Mrs. Fisher, and I spoke to 

11 

Mr. Fisher, Jr. 

12 

Q Mrs. Fisher? Did you ever met a Bernice Fisher? 


A Yes, I did. 

• 

14 

0 And could that have been the person? 

15 

MR. NAFTALPS: I object to that: "Could that have 

16 

been." 

17 

THK COURT: He said, "A Mrs. Fisher." That's what 

18 

lie testified to. 

19 

Who is the Mrs. Fisher? 

20 

THE WITNESS: Well, the Mrs. ^isher I have refercnc 

21 

to is Lulu Fisher. 

22 

Q You have spoken to Bernice Fisher? 

23 

• A Yes. 

• ^ 

MR. FEINBERO: I have no further questions. 

25 

RECROSS EXAMINATION 
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• 


2 

® Ihat s your common r>ractice anytime you receive 



3 

cash iron, any client? You make a receipt to reflect the cash? 

« 


4 

A That's my uniform practice. 



5 

MR. NAFTALIS: I have no further questions. 



6 

MR. FEINBERG: One final question, if I may. 



7 

FURTHER REDIRECT EXAMINATION 



8 

BY MR. FEINBERG: 



9 

Q Mr. Nussman, did you ever receive one penny in 



10 

person from Gilbert Fisher, Sr. or Lulu Fisher? 



11 

A To my best recollection, no. 



12 

MR. FEINBERG: No further questions. 

• 


13 

THE COURT: Since there are no further questions, 



14 

the witness is excused. 



15 

(Witness excused.) 



16 

1 

THE COURT: We will take our adjournment for today. 



17 

members of the jury, and I will ask you to please be inside 



18 

so we can start promptly tomorrow morning at in o'clock. 



19 

Good night all. 



20 

(Jury excused.) 



21 

(At the bench.) 



22 

MR. FEINBERG: I want to inform the Court there is 



23 

a good possibility I will finish tomorrow. Really, it 

• 


24 

depends, if the documents continue to go in the way Mr. 



25 

Mal ta] is has allowed them to go in, graciously — £. 398 

v . 
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THE COURT: I will expect requests from both sides 
to he in by the close of the government's case. 

MR. FEINBERG: Does your Honor want all new re¬ 
quests? 

THE COURT: If you want to submit the old ones, 

all right. 

MR. FEINBERG: It is the exact same case. 

THE COURT: I will require the defense to have its 
requests in at the close of the government's case. 

MR. NAFTALIS: With your permission, I don't have 
a secretary now. I am culling two or three requests to be 
tyr-cd in the morning. May I have permission to hand it in 
when she gets it typed during the course of the day? 

THE COURT: That's all right. 

(Time noted: 5:05 p. m.) 

(Adjourned to November 7, 1974.) 
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Direct Cross Redirect Recross 


Rosalie Fisher 


(Resumed) 


159 

206 

"Gilbert Fisher 

216 



John N. Singleton 

232 

258 

299 

Aaron Nussman 

306 

325 
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United States of America 
v. 

Gilbert Fisher, Jr. 


74 Cr. 388 


November 7, 1974 
10:00 a.m. 


(Trial resumed.) 

(In open court, jury present.) 

THE COURT: Proceed. 

MR. FEINBERG: The Government calls Eugene Montes. 


EUGENE VAN HOUTEN MENTES, 

called as a witness by the Government, having been 
first duly sworn, testified ns follows: 

DIRECT EXAMINATION 
BY MR. FEINBERG: 


Q Mr. Mentos, I ask that you keep your voice up 
and speak loudly in the direction of the jury so everyone 
can hear you. 

A Right. 


Q How are you employed, sir? 

A I am a builder, self-employed. 


402 
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• 


2 

0 

What is the namte of your company? 



3 

A 

Mentos Construction Company. 

W 


4 

Q 

Whore is it located? 



5 

A 

Orndell, New Jersey. 



6 

Q 

How long have you had the Mentos Construction Com- 



7 

pany? 




8 

A 

Since 1951. 



9 

0 

What is the nature of your business? 



10 

A 

Home building. 



11 

Q 

Where? 



12 

A 

Northern New Jersey, Bergen County. 

• 


13 

C) 

Do you know the defendant ,; ilbert Fisher, Jr.? 



14 

A 

Yes, sir, I do. 



15 

Q 

Can you identify him? 



16 

A 

Yes. 



17 

Q 

Would you point him out, please? 



18 

A 

(Indicates.) 



19 


MR. FEINBERG: May the record reflect the iden- 



20 

tification . 



21 

() 

When did you first meet Mr. Fisher? 



22 

A 

In the early part of 1967. 

V*./ 


23 

Q 

Where did you meet him? 

• 


2-1 

A 

Tcaneck Realties Office, I believe. 



25 

o 

Who was present, to the best of your recollc^ji^n? 
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Mentes-direct 

oo: mg 3 

• u r- qidncv Gross and myself. 

A Mr. Fisher, Sidney 

• +-h Mr. Fisher at 

q Did you have a conversation with 

that time? 

A Yes. 

q What was the conversation? 

A buildina a home on this prop 
A Well, we discussed build 

in Englewood. 

q in Englewood? _ 

a time when you prepared plans for 
0 Did there come a time 

„ - street in Englewood, 

. G at 446 North Wood lari 
building a home a 


1 

13 ' 

New Jor 

soy? 

14 1 

A 

Yes, sir. 

15 

Q 

When? 

16 

A 

The early part of 1967. 

17 

1 

Q 

I)id you discuss preparin'! the plans with 

18 

A 

YM , I discussed them with Hr. Gross. 


Q 

A 

Q 

A 

O 

A 

0 


is that Sidney Gross? 

Yes. 

Who is Sidney Gross? 

„ c is a realtor, Teaneck Realty. 

DW you receive any money from Hr. «oss? 

Yes. , , 

. Ics Exhibit 06 marked 

1 Show you, first, Government • f 4Q4 


r~ r\ I in 


T Uf port 


fn s ut courthouse 


t 

i 
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2 

for identification, and ask if you can identify that, sir. 

3 

Speak up, please, to the jury. 

4 

A Yes, this is $500 I received towards the permits 

5 

and plans for the home. 

6 

Q Is that, your signature, sir? 

7 

A Yes. 

8 

Q Is this the contract between Lulu Fisher and 

9 

Mentes Construction Company? 

10 

A Yes. 

11 

Q I show you 87 for identification and ask if you 

12 

can identify that. 

13 

A Ygs * 

14 

T,,K COURT: You get close to the witness. That is 

15 

one of the problems all the time. You stand close to the 

16 

witness and the jurors don't hear you. 

17 

All the jurors have to hear you. Please raise your 

18 

voice. I understand some of the jurors did not hear. 

19 

Is that right? 

20 

Suppose you go back now and read his testimony 

21 

about four or five questions;that will be sufficient. 

22 

(Record read.) 

23 

0 What is 87? 

24 

A This is a receipt for the deposit of $500. 

25 

C 

Q Is that your receipt? 
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xx 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Yes. 

Q Is this a receipt, sir, or a deposit slip? 

A Deposit slip. 

0 That is your deposit slip? 

A Yes. 

MU. FEINRERG: The Government offers 86 and 87. 

MR. NAFTALIS: No objection. 

(Government's Exhibits 86 and 87 received in 
evidence.) 


MR. FEINRERG: May I read 86, your Honor? 

(Mr. Feinberq read Government's Exhibit 86 
in evidence to the jury.) 

Q Let me just ask you, Mr. Montes, at the time that 
this document was prepared on March 27th,1967, had you 
ever met Lulu Fisher? 

A I believe I had met them at Teaneck Realty's of¬ 
fice, yes. 


Q Had you had a conversation with her? 

A With who. Lulu Fisher? 

Q Lulu Fisher. 

A I don't recall Lulu Fisher, no. 

Q Did there come a time when you ’et with Gilbert 

Fisher, Jr.? 


Repeat that, please. 
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• 

2 

Q 


Did there come a time when you again met with 


3 

Mr. Fj 

shor? 


4 

A 


Yes. 


5 

Q 


Directing your attention to on or about April 13 


6 

of 1967, 

did you meet with Mr. Fisher on that day? . 


7 

A 


Probably thereabouts. I don't know the exact 


8 

dates. 




9 

0 . 


Well, I show you Government Exhibit 88 in evi- 


10 

dence 

and ash if you can recognize that, sir? 


11 

A 


Yes. 


12 

Q 


What is that? 

• 

13 

A 


This is the agreement. 


14 

0 . 


What agreement? 


15 

A 


Between Gilbert Fisher, Sr. and Lulu Fisher, his 


16 

wife. 




17 

0 


What is that agreement, sir; for what? 


18 

A 


And Mentos Construction, rather. 


19 

Q 


Is that for the construction of the house? 


20 

A 


Yes. 


21 

0 


Is that agreement dated, sir? 


22 

A 


Yes. 


23 

Q 


What is the date? 

• 

24 

25 

A 

Q 


April 13, 1967. 

407 

Keep your voice up. 
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T 


And on April 13, 1967, did you meet with Gilbert 


Fisher, Jr.? 


MR. NAFTALIS: Objection to the leading. 

He can ask him who he met with, but he doesn't 


have to lead him. 

THE COURT: Please avoid leading questions and let'i 
eliminate these problems. 

Q On or about April 13, did you have a meeting? 

A Yes. 

Q Who was present, to the best of your recollection? 

A I believe it was Sidney Gross from Teaneck Realty. 

He handled the transaction. 

THE COURT: You are dropping your voice again. 

Won't you please speak up and speak distinctly? 

A I believe it was Sidney Gross from Teaneck Realty. 
He handled most of the transactions. 

0 Was anybody else present that you recall? 

A No. 

Q Where was this meeting? 

A At Teaneck Realty's office. 

0 What were the circumstances, what occurred at 

that meeting? 


permits. 


We discussed the contract: and the plans and buildinc 
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Q At the close of this meeting, did any money ex¬ 
change hands? 

A on the contract I received the 10%. 

0 How much did the contract call for? 

A $4500, I believe. 

0 What did the contract call for? 

A $4500. 

Q $4500? 

A $4500. 

1111. COURT: Are you asking for the payment or the 
total contract price? 

iour cniost ion is not clear to the witness. 

0 1 am sorry, the total contract price, sir. 

A The total contract price was $45,000. 

Q I show you Government Exhibit 89 and ask if you 
can identify that. 

A Yes, this is the deposit slip for the $4500 that 
I received on contract. 
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Q Arc there any other figures on that deposit slip 
besides the $1500? 

A Yes. $200. I believe that was something else, 

refund on a bond. 

MR. FEINBERG: The government offers Exhibit BO. 
MR. N/vFTALIS: One question on voir dire, your 

Honor. 

<S 

THE COURT: Yes. 

VOIR DIRE EXAMINATION 
BY.MR. NAFTALIS: 

Q Good morning. 

I think this deposit slip tor the Montes Construc¬ 
tion Company, Exhibit 89 for identification, lists two 
deposits; is that correct? 

A Yes. 

Q A $4500 deposit and a $200 deposit? 

A Yes. 

Q Does this $200 deposit have anything to do with 

the house von were building for Eulu Fisher? 

A Ho. 

MR. NAFTALIS: I take if >/ ou are only offering the 

other part? 

MR. FEINBERG: Correct. 

MR. NAFTALIS: No object in, vour Honor. 

4 *'' 
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(Clcvernment Exhibit 89 received in evidence.) 


BY MR. FEINBERG: 


Who gave you this $4500? Do you recall? 


I believe it was Sidney Gross. 


Did there come a time when you began construction 


on the house in Englewood? 


Yes. 


How long did it take to complete the house? 


About six or seven months. 


In the course of construction, did any problems 


arise relating to the construction of the house? 


A few. 


Would you describe the problems? 


A Well, there were a few delays, a few extras, and 


whatnot. Not too many problems. 


When these problems arose, whom did vou discuss 


these problems with, if anybody? 


Teaneck Realty, Sidney Gross, and Mr. Fisher. 


Which Mr. Fisher? Senior or Junior? 


Junior. 


Did you ever discuss any of the problems with Mr. 


Fisher, Sr. or Lulu Fisher? 


Where did you discuss these problems with Mr, 
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2 


3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Fisher? 

A Oil the job site. 

Q Would he come to the job site? 

A Yes. 

Q While you were constructing the house, Mr. Mentes, 

ware any payments made to you? 

A Yes. 


Q Who made the payments? 

A Mr. Fisher, Jr. 

Q Did Mr. Fisher, Sr. or Lulu Fisher ever make any 

payments to you? 

A Mo. 

0 Were the payments made to vou in cash or chock? 
MR. NAFTALIS: Objection. Leading. He can 
ask him how the payments were made. 

Q How were the payments made? 

A Mostly cash, some chocks. 

Q What did you do with the money you received, if 
anything? 


A 

Q 

I ask you 
A 
0 


I deposited it in the ban!.. 

I .‘.how you Government Exhibit 90 for identificatior 
if you can identify that, sir? 

Yes. This is a check for $3950. 

Ts it a chock, sir, or .i slip? 
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A A check. 

Q Let me ask you this: What is this piece of paper 

itself? 


A Tlii s is the deposit slip for the $2950 check. 

0 I show you Exhibit 90A for identification and ask 

you if you can identify that document. 

A Yes. This is a $2500 payment on the foundation 

as per contract, and $200 for an extra sliding door in the 
basement, $250 for an extra picture window in the basement, 
total of $2050. 

Q Is this deposit slip the money for this bill? 

A Yes, it is. 

MR. FEINBERG: The Government offers Exhibits 90 
and 00A in evidence. 

MR. NAFTALIS: No objection. 

(Government Exhibits 90 and 90A received in 

evidence.) 

(Mr. Feinberg read to the jury from Government 
Exhibits 00 and 90A in evidence.) 

Q I show you Government Exhibit 91 for identification 

and I as), you if you can identify that, sir. 

A Yes. This is the deposit slip for the roof payment 

$16,000 in cash. 

413 

Q Who paid you that $16,000 in cash? 
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2 

A Mr. Fisher, Jr, 


3 

Q How did the money come to you? In what form? 


4 

Do you recall, sir? 


5 

A In cash. 


6 

O What type of cash? 


7 

A Small bills. 


8 

Q Where did you qet that money, sir? 


9 

A This payment was made at Teaneck Realty's office. 


10 

Q I show you Government Exhibit 91 a and ask you if 


11 

you can identify that. 


12 

A This is a receipt from me that I received $16,000 


13 

flora Mr. Fi slier. 


14 

MR. FEINBERG: The government offers Exhibits 91 


15 

and 91A into evidence. 


16 

MR. NAFTALIS: No objection. 


17 

(Government Exhibits 91 and 91A received in 


18 

evidence.) 


19 

(Mr. Feinberg read to the jury from Government 


20 

Exhibits 91 and 91A in evidence.) 


21 

Q Mr. Mcntes, I show you Government Exhibit 92 and 


22 

as); yon if you can identify that, sir. 


23 

A Yes. This is a deposit slip for the second payment 


24 

on Mr. Fisher's house, $13,880 in cash. 


25 

Q Whom did you receive that: cash from, 
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2 

A 

Mr. Fisher. 

3 

Q 

Where? 

4 

A 

At the job site. 

5 

Q 

What happened at the job site, sir, on that day? 

6 

A 

Mr. Fisher delivered the money to me and I asked 

7 

him it wo 

should count it, and he said, "Go about your 

8 

business 

and take it to the bank. Everything should be 

9 

there." 


10 

Q 

What form did the money take, sir? 

11 


MR. NAFT/vLIS: Objection. Asked and answered. 

12 

He said it v/ar. cash. 

13 

0 

What form did the cash take, sir? 

14 


MR. NAFTALIS: I object. I don't understand. 

15 


THE COURT: Objection overruled. The question is 

16 

perfectly 

cl ear to me. 

17 


What were the demoriinations of the cash, if you can 

18 

reca 11 ? 


19 

A 

5's, 10' s, and 20's, I believe. 

20 

Q 

Was the cash delivered in anything? 

21 

A 

Yes. A brown paper bag. 

22 



23 



24 



25 


r« • 
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MR. FE1NBERG: The Government offers 92. 

MR. NAFTALIS: No objection. 

(Government Exhibit 92 received in evidence.) 

(Mr. Feinberg read from Government's Exhibit 92 
in evidence to the jury.) 

0 Mr. Mentez, I show you 92A for identification. 

Can you identify that, sir? 

A ies, this is a deposit slip for the boiler payment 
on the Fisher job, $4,000 by check. 

0 And do you recall who paid you that $4,000, sir? 

A Not really, it couldhcwe been Mr. Fisher or his 

lawyer or Teaneck Realty. 

MR. FEINBERG: The Government offers 92A. 

MR.NAFTALIS: No objection. 

(Government's Exhibit 92A received in evidence.) 

(Mr. Feinberg read from Government Exhibit 92A 
in evidence to the jury.) 

Q Mr. Mentos, did you receive any other money from 
Gilbert Fisher, Jr.? 

MR.NAFTALIS: I object. lie can ask a question 

whether he received any money from an/body else or anybody 
in connection with this job because sjome of the testimony 
has been from Mr. Fisher and some ho doesn't remember. 

I.et him ask whether he got any other-money. 
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2 

Q 

Did you recciva ny other money from anybody in 



3 

connection v/i.th this job? 



4 

A 

I don't recall exactly. It could have been any 



5 

one of 

the three, Mr. Fisher, his attorney, or Gross. 



6 

Q 

But did you receive money from someone? 



7 

A 

Oil, sure. 



8 

0 

I show you Government Exhibit 92B and ask if you 



9 

can identify that, sir. 



10 

A 

This is a bill from Teaneck Realty, received pay- 



11 

ment in 

full, signed by Sidney E.Gross, for $6,000 for 



12 

service 

s rendered. 

# 


13 

Q 

What services, sir? 



14 

A 

Teal estate commission. 



15 

0 

Did you pay Mr. Gross? 



16 

A 

Yes. 



17 

Q 

How much did you pay him? 



18 

A 

$6,000. 



19 

0 

Where did vou get that money to pay Mr. Gross? 



20 

A 

From Mr. Fisher. 



21 


MR. FEINBERG: The Government offers 92B. 



22 


MR.NAFTALIS: No objection. 

v<..y 

XX 

23 


(Government's Exhibit 92 B received in evidence.) 

• 


24 


(Mr. Feinberg read from Government Exhibit 92B 



25 

i n v 

evidence to the jurv.) 
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Q Mr. Mentos, you testified that there were certain 
extras on this job, is that correct? 

A Yes. 

0 I show you Government Exhibit 94 for identifica- 
ti on. 

Can you.identify that, sir? 

A Yes. These are bills for extras. 

Ho you want the total? 

MR. FEINRERG: No, the document speaks for itself. 

Q Can you identify this document, though? 

A It is a statement with the extras. 

0 This is your statement? 

A Right. 

MR. FEINBERG: The Government offers 94. 

MR.NAFTALIS: No objection. 

(Government Exhibit 94 received in evidence.) 

(Mr. Feinberg read from Government's Exhibit 
94 in evidence to the jury.) 

Q Mr. Mentes, were these extras paid for, sir? 

A Yes. 

Q Do you recall,sir, from your own recollection, 
who paid for those extras? 

A Mr. Fisher. 

0 Mr. Mentes, I show you, finally, Government Exhibit 

' ‘ 418 

SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 









eo:mg 4 


Mentes-dircct 


360 


95 and ask if you can identify that document, sir. 

A This is a bill for blasting from C. M. O'Connor, 
Inc., for $800. 

Q When you say blasting, could you describe a little 
bit what that is, sir? 

A Blasting the rock on the job site. 

0 Who paid Mr. O'Connor to the best of your knowl¬ 

edge? 

A I paid him. 

0 Did you get the $800, sir? 


A Yes. 

Q Where did you get the $800? 

A From Mr. Fisher. 

MR. FEINBERG: Tne Government offers 95. 
MR.MAFTALIS: No objection. 

(Government Exhibit 95 received in evidence.) 

(Mr. Feinberg read from Government Exhibit 95 
in evidence to the jury.) 

Q Mr. Mentes, was the total sum for the construction 

of this house paid? 

A Was it paid? 

Q Yes. 


A y o s. 

Did you over visit the house after the construction 
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was completed? 

A Yes. 

Q When, do you recall, sir? 

A I don't know exactly. A month or so later, prob¬ 


ably . 


Q Could you describe the house? 

A Yes, it was beautiful. 

Q Who did you visit when you went to the house, do 

you recall, if anyone? 

A Mrs. Fisher was there and two children, I believe. 
MR. FEINBERG: No further questions. 

THE COURT: Who is Mrs.Fisher? 

0 Who is Mrs. Fisher? 

A Mrs. Lulu Fisher. 

Q That is the elderly Mrs. Fisher, is that correct? 

A No. 

0 The young Mrs. Fisher? 

A The young Mrs. Fisher. 

Q Do you know what her name was, sir? 

A Mo, I thought it was Lulu. 


MR. FEINBERG: No further questions. 
CROSS-EXAMINATION 
BY MR. NAFTALIS: 

0 Mr. Montes, you have given some testimony, have 

i- 420 
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you not, about a house that you built in Englewood, New 
Jersey, is that correct? 

A Yes. 

Q This house was built pursuant to a contract, was 

it not, that you signed by which you were retained? 

A Yes. 

Q That contract is Exhibit 88 in evidence, is that 
not right? 

A Yes. 

Q I hat. contract the date of that contract is April 

13, 1967, is that correct? 

A That is correct. 

0 1 think you indicated some difficulty in remember¬ 

ing who was there at the date the contract was signed; is 
that correct? 

A Yes. 

Q Why don't we look ana see the signature page? 

There are a number of signatures on this con¬ 
tract, are there not? 


A 


Yes. 


0 One of them there is a man by the name of David 
Greenberg? 


A Yos. 

0 David Greenberg is your attorney? 
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A Yes. 

Q And he is signinq there, is he not, to witness the 
signature of the purchasers of the house, the people who 
have contracted you, is that correct? 

A No, he is witnessing my signature, I believe, 
and my wife's signature as secretary. 

Q Doesn't it say "David S. Greenberg"as to owners 
and then right next to it are the signatures of the owners, 
Gilbert fisher, Sr. and Lulu Fisher, is that correct? 

A Yes. 

Q Then underneath it is your signature as presi¬ 
dent? 

A Yes. 

Q So you signed t.iat contract that dayin the pres¬ 
ence of Mr. and Mrs. Fisher, Sr., is that not right? 

A Mo. 

Q You did not? 

A I do not believe so. I think that is why Mr. 

Greenberg is witnessing their signatures and it was 
brought back to me to sign and my wife. 

Q Wasn't the contract all signed at one time at 
one place? 

A No. 

Q Yon don't remember that? f. 422 
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HIE COURT: He said no. He did not say he did not 

remember. 

MR.NAFTALIS: I'm sorry. 

Q You have met Mr. Fisher, Rr., have you not, and 
Mrs. Lulu Fisher? 

A I believe I saw them once. 

Q You have seen them a couple of times, haven't you? 
MR. EINBERG: Your Honor, when we talk about Mrs. 
Lulu Fisher, the witness aid he thought the younger woman 
was Lulu Fisher. 

MR. NAFTALIS: Mr. Feinberg can argue to the jury 

later. 

THE COURT: You can take it up on redirect. 

Q You have met the elderly Mr. Fisher and his wife 
a couple of times, not this gentleman? 

A Ho. 


V 

9 


423 


SOUTHERN OIS1 > ICT COURT REPORTERS U S COURTHOUSE 
















. j 

A.M. 

1 

Pgcg 1 

. Mentes-cross 365 

#-4-1 

2 

Q 

You remember when you testified here in September? 


3 

A 

I could take that back. r probably saw them at 


4 

the real 

estate office and then, on the end, at the closing 


5 

probably 



6 

0 

That is, you saw them from time to time during the 


7 

course of 

the deal? 


8 

A 

Yes. 


9 

Q 

I think you have indicated, have you not, that most 


10 

of the dealings- on the home, the construction of the home, i 

. 

11 

were with a man named Sidney Gross? Is that right? f 


12 


MR. FEINBERG: I object. That's not the testimony. 

• 

13 


THE COURT: Objection sustained. 


14 

Q 

Let me ask you directly: Weren't most of your 


15 

dealings 

regarding the construction of this house with Mr. 


16 

Sidney Gross? 1 


17 

A 

I would not say most were, no. 


18 

n 

You will not say that? 


19 

A 

Between his attorney, Mr. Nussman, and Mr. Gross, 


20 

and MR. F 

i slier. 


21 

Q 

Mr. Mentes, do you remember you testified here in 


22 

September 

before Mr. Feinbcrg? 






23 

A 

Yes. 

• 

24 

Q 

You testified under oath. Do you remember you 


25 

were asko 

d this question, and did you give this answer? ! 
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was being built as quickly as possible? 

A Yes. 

Q Then there were times when Mr. dross felt it was 

not; and he spoke to Mr. Nussman the lawyer for the Fishers; 
is that correct? 

MR. FEINBERG: I object to the question. 

THE COURT: I will let him answer. 

Q Is that correct? 

A Yes. 

Q As a matter of fact, you received letters from 

Mr. Nussman, did you not, complaining about the progress of 
the job and how it \**as being performed? 

MR. FEINBERG: Objection, your Honor. Irrelevant. 

THE COURT: I don't know it is relevant, but we 
will save time by allowing him to answer. Let him answer 
the question and proceed to the next question. 

0 Is that correct? 

A Repeat that, please. 

THE COURT: Did you get communications from time 
to time fiom Mr. Nussman with respect to the job? 

THE WITNESS: Yes. 

Q I show you Government Exhibit 83 consisting of 

three letters. Those are letters that you received, were 
they not;, from Mr. Nussman indicating complaints about the 

42G 
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progress of the job? 

A Yes. 

Q You notice, do you not, that the first of these' 
letters goes, carbon copy, to the elder Mr. Fisher, Fisher, 
hr., and then to the Teaneck Realty, Mr. Gross? 

7\ Yes. 

0 There came a time, did there not, when the City of 

' 

Englewood, New Jersey, issued something called a certificate 
of occupancy for the house when it was completed? 

A Yes. 

Q You received that, did you not? 

A Yes. 

Q You passed it on to the owner of the house? 

A Yes. 


Q You passed it on to the elder Mr. Fisher, Mr. 

Fisher, Sr., did you not? 

A It was passed on at Mussman's office at the closing] 

I don't know who issued it. 

Q Didn't you pass it alor. i to the elder Mr. Fisher 

and his wife -- not this man -- to Gilbert Fisher, Sr.? 

A Ills attorney handled everything at the closing. 

I don't know what he did with it. 

0 Do you recall when you testified here in September 
being questioned and answering those questions? 427 
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Paries 64 6 to 6 47: 

"Q Mr. Mentes, was a certificate of occupancy 
issued by the City of Englewood for this house? 

"A Yes. 


"0 Do you knov; in whose name that certificate 


was issued? 

"A No, I don't. It usually is normally just 
issued to me as the contractor. It wouldn't necessarily have 
anybody's name on it. 

"Q Would it be issued to you as a contractor? 

"A Yes. 


along? 


"Q What did you do with Lt in turn? Pass it 


"A Passed it along to the owner. 


"Q To the owner? 


"A Yes. 


"n You passed it along to Gilbert Fisher, Sr. 


and I.uJu Fisher, his wife? 


"A Yes." 


Do you recall being asked those questions and givin 
those answers under oath hero in September? 

• A Yes. 

MR. NAFTALIS: I have nothing else. 

MR. FEINDERG: I have no redirect examination. 
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THE COURT: Call t.he next, witness. 
(Witness excused.) 


ROBERT B A E N A, called by the government, 

after having been duly sworn was examined and testified 
as follows: 


DIRECT EXAMINATION 
BY MU. EEINBERG: 

0 Mr. Baena, I will ask you to speak loudly and 
in the direction of the jury so everyone can hear you. 

How are you employed, sir:? 

A Bel f-cr;ployed. 

Q What type of business? 

A Furniture and decorating. 

0 What is the name of this? 

A naena Decorators. 

Q Whore is it located? 

A 1970 Jerome Avenue in the Bronx. 

Q How long have you been so employed? 

A About 40 years. 

Q Are you in business with anyone else? 

A Brother. 

Q What is the nature of your business? 

A Bolling furniture and some decorating. 

0 Directing your attention to the years 1967 through 
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2 

1970, did you have any business dealings during this period 

3 

with Gilbert Fisher, Jr.? 

4 

A 

Yes, I did. 

5 

Q 

Bernice Fisher? 

6 

A 

Mostly with her. 

7 

Q 

Mostly with her? 

6 

A 

Yes. 

9 

Q 

Can you tell the court and jury the nature of these 

10 

dealings 

/ 

11 

A 

I sold them some furniture, some drapes, some 

12 

accessories. 

13 

0 

Do you know, sir, from your own knowledge, where 

14 

these drapes, furniture, and accessories went? Where was it 

15 

for? 


16 

A 

For the house, living room mostly. 

17 

Q 

What house, if you kiow? 

18 

A 

In Englewood. 

19 

0 . 

Have you had an opportunity to examine your 

20 

business 

records for the years 1967 through 1970 concerning 

21 

deal ings 

with Gilbert Fisher and Bernice Fisher? 

22 

A 

Yes. 

23 

Q 

What did you find, if anything? 

24 


MR. NAFTALIS: Objection, your Honor. Produce the 

25 

records. 
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TUB COURT: Sustained. 

Q first, I show you Government Exhibit 98 for iden¬ 

tification. I ask you if you can identify that? 

A Yes, I can. 

Q What is that, sir? 

A It is a list of items that I furnished for Mr. 

and Mrs. Fisher. 

Q What is the document it$elf? 


Fishers 


It is a bill for 6 or 7 items that were sold to th< 


Is there a date on that bill? 

October 30, 1968. 

Also attached, sir, can you describe the second 


page of that document? 


It is the list of other items that I sold to Mr 


and Mrs. Fisher. 


What is the date on that? 
May 9, 1969. 


MR. FEINBERG: The Government offers Exhibit 98 


in cvjdonee. 


MR. NAFTALIS: Mo objection. 

(Government Exhibit 98 received in evidence.) 
(Mr. Fcinberg read to the jury from Government 


98 in evidence.) 
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Q Mr. Baona, I show you Government Exhibit 99 for 
identification and ask if you can identify that, sir. 

A Yes, I can. 

Q What is that, sir? 

A This is a duplicate of moneys received that were 
recorded in our ledger book from Mr. and Mrs. Fisher. 

Q Do you recall this— can you recognize this, sir, 

as your records? Can you identify that as your own personal 
records? 

A Yes, because I furnished them. 

MR. FEINBERO: The Government offers 99. 

MR.iJAFTALIS : No objection. 

(Government Exhibit 99 received in evidence.) 

Q Mr. Baena, to the best of your own knowledge, sir, 
do you know if these payments in Government's Exhibits 98 and 
99 were made by check or in cash? 

A They had to be either cash or certified check. 

0 Mr. Baena, to the best of your own knowledge, 
did you have any other business dealings with the Fishers 
aside from the dealings reflected in 98 and 99 ? 

A Yes. 

' Q When? 

A A little bit after the first bills. I'd guess 
1969, 1970. Probably 1969. I am not sure. 
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2 

Q 

What wore the nature of these dealings? 


3 

A 

I made a sofa and some chairs and a couple 

of other 

4 

pieces. 

I don't remember exactly because it has been a 

5 

while. 



6 

Q 

To the best of your own knowledge, how much 

money 

7 

was spent in buying these items? 


8 

A 

At least $3,000 or $4,000. 


9 

Q 

Do you recall— I'm sorry. Do you have any 

records, 

10 

sir, pertaining to these items? 


11 

A 

No, I don't. 


12 

Q 

Where are the records, do you know, sir? 


13 

A 

We had a break-in and we had a flood and everything 

14 

went and 

we couldn't piece it together. We tried, but we 

15 

couldn 1 t 

find a lot of records for a lot of people. 

j 

16 

Q 

Mr. Baena, did you ever visit 446 Woodland 

' 

Street 

17 

in Englewood, New Jersey? 


18 

A 

Yes, I did. 


19 

0 

When was that, sir? 


20 

A 

In 196, 1969. 


21 

Q 

What was the purpose of your visit? 


22 

A 

To do decorating. 


23 

Q 

Who was present, do you recall, sir? 


24 

A 

Mrs. Fisher. 


25 

o 

Do you know Mrs. Fisher's first name? 
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2 

A 

Yes, Bernice Fisher. 



3 

Q 

Can you describe the home? 



4 

A 

It is a very nice home. 



5 

Q 

Mr. Baena, did the Fishers pay their bills on time? 



6 

A 

They did at the beginning and then it tapered off 



7 

at the 

end. 



8 


MR. FEINBERG: No further questions. 



9 

CROSS 

-EXAMINATION 



10 

BY MR. 

NAFTALIS: 



11 

Q 

Mr. Baena, you said that these bills were either 



12 

paid b 

y cash or certified check, is that correct? 

• 


13 

A 

Usually they are, yes. 



14 

Q 

As a matter of fact, you require either cash or 



15 

a certified check payment? 



16 

A 

Right. 



17 

Q 

As a matter of fact, it says that is the only 



18 

paymen 

ts that you will take will be either cash or certi- 



19 

fied check? 



20 

A 

H- 

rt 

• 



21 


MR. NAFTALIS: Nothing else. 



22 


MR. FEINBERG: No redirect. 

w 


23 


THE COURT: You are excused, sir. 

• 


24 


(Witness excused.) 



25 


Till. COURT: Call your next witness. 
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MR. FEINDERG: Leonard Reynolds. 

• • • 

LEONARD REYNOLDS, called as a witness 

by the Government, hvinq been first duly sworn, tes¬ 
tified as follows: 

DIRECT EXAMINATION 
BY MR. FEINBERG: 

Q Mr. Reynolds, I ask that you speak up loudly and 
irithat direction (indicating) . 

How are you currently employed, sir? 

A I am president of Harlcr. Pools, Inc. 

Q Hew do you spell that? 

A H-a-r-l-e-n Pools, Inc. 

Q How were you employed, sir, in July of 1967? 

A I was a representative for Sylvan Pools of Doyles- 
town, Pennsylvania. 

Q How do you spell Sylvan? 

A S-y-l-v-a-n. 

Q What did your duties entail in July of 1967? 

A My responsibility was to cover the North Jersey, 

Westchester, Connecticut area on loads supplied by my 
company for the installation of swimming pools. 

0 Directing your attention to July of 1967, did you 

have any business dealings during this period with Gilbert 
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Fisher, Jr.? 

A I did. 

Q Do you see Mr. Fisher in the courtroom? 

A I do. 

Q Would you point him out, please? 

A The gentleman at that table. 

MR. FEINBERG: May the record reflect the identi¬ 
fication . 

Q Could you tell the Court and the jury the nature 
of these dealings? 

A I was supplied a lead and called, I believe, a 

New York telephone number and made an appointment which 

consequently turned out to be Mr. Fisher and myself. 

We discussed a swimming pool at Woodland Road in 
Englewood, New Jersey. 

We designed it, placed it:, and spent about an 
hour and a half in so doing. 

0 Where, sir, where did you meet with Mr. Fisher? 

A At Woodland Road in Englewood, New Jersey. 

Q How well do you know the Englewood area, Mr. 

Reynolds? 

A I had been servicing that, area since 1960 when 
I started with Sylvan Pools, and had several installations 
in that location. 
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Q w hat type of area is it, how would you describe 

it? 

A I would say upper-middle income. 

Q When you arrived at the site in Enqlewood, did 
you a;e the home? 

A I do believe that at that time it was either being 
built and was well alonq and closed in, but there were no 
furnishings or whatever in the interior. 

Q What discussions did you have with Mr. Fisher at 
that time? 

My discussions were primarily the swimming pool 
in detail ..nd what was involved, what equipment went into 
the pool, the cost of the pool ultimately, and at the 
close of our conversation, he suqnested that I prepare our 
agreement, which he more or less verbally suqqestod was an 
agreement. 

I prepared it and duly signed it and he suggested 
that I leave it with him and that he would call me in a day 
or two to give me the contract back. 

Q I show you Government Exhibit 96 for identifica¬ 
tion . 

Can you identify it? 

A Yes, I do. 

0 What in that? 
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A This is a typical Sylvan Pool contract which con¬ 
tains my signature, dated 7-14-67. 

0 Is that the contract, sir, that you presented to 
Mr. Fisher? 

A Yes, it was. 

MR. FETNBERG: The Government offers 96. 

MR.NAFTALIS: No objection. 

(Government Exhibit 96 received in evidence.) 

(Mr. Feinberg reac f rom Government Exhibit 96 

in evidence to the jury.) 

Q Did you receive the $200 deposit, Mr. Reynolds? 

A When I was called back to arrange again to meet at 

the house on Woodland Road,I was given this contract, and 
I believc a check that was signed by one of the signatories 
on the bottom of that contract. 

Q Who did you meet with when you got the contract 
back? 

A Mr. Fisher. 

Q Did you ever meet with the signatories of the 
contract? 

A I did not. 

Q Could you describe the swimming pool, sir, to the 
Court and the jury? 

MR. NAFTALIS: Objection. It is described in the 
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contract. The document speaks for itself. 


3 

MR. FEINRERG: I won't take the time now, your 

w 

4 

Honor. 


5 

Q After you received the check, Mr. Reynolds, what 


6 

happened then? 


7 

A My normal procedure was to prepare what you might 


8 

call the engineering layout for the physical positioning 


9 

of the poo] on the property and I in turn submitted it to 


10 

headquarters, Doylestown, Pennsylvania. 


11 

It was turned over to the construction department 


12 

and they cor.sequentlv built the pool. 

• 

13 

Q Mr. Reynolds, in all of your dealings concerning 


14 

this contract, did you ever meet with Lulu Fisher or Gilbert 


15 

Fisher, Sr.? 


16 

• 

A I did not. 


17 

MR. FEINRERG: The Government would offer 97. 


18 

As redacted, I offer 97-in evidence. 


19 

MR.NAFTAI.IS: No objection as redacted. 

XX 

20 

(Government Exhibit 97 received in evidence) 


21 

(Mr. Feinberg read from Government Exhibit 97 


22 

in evidence to the jury.) 

W 

23 

MR. FEINRERG: I have no further questions of 

• 

24 

this witness. 


25 

MR. NAFTALIS: I have no questions. 
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THE COURT: You are excused. 

(Witness excused.) 

MR. FEINRERG: Your Honor, at this time the Govern 
ment has some documents to offer in evidence. 

MR. NAFTALIS: Actually, your Honor, could we get 
him back, I do have one question. 

MR. FEINBERG: I have no objection. 

LEONARD REYNOLDS^ resumed: 

CROSS-EXAMINATION 

BY MR. NAFTALIS: 

0 Thank you for coming back, Mr. Reynolds. 

At the time you received the contract which was 
signed by Gilbert Fisher, Sr. and Lulu Fisher for the con¬ 
struction of this pool, x think you indicated that you re¬ 
ceived a check which covered,I guess it was $200, the de¬ 
posit on the pool? 

A Right. 

0 And that check was signed by Lulu Fisher, was it 

not? 

A Yes, I believe it was, yes. 

MR. NAFTALIS: Thank you. 

I have no further questions. 

(Witness excused.) 

MR. FEINBERG: Your Honor, at this time the 

V 440 

SOUTHERN DISTRICT COURT REPORTERS u S COURTHOUSE 









1 

eo:mg 10 3 g 2 

• 


' 2 

Government offers 100 and 101 in evidence. 



3 

MR. NAFTALIS: No objection. 


XX 

4 

(Government Exhibit 100 and 101 received in 



5 

evidence.) 



6 

(Mr. Feinberq read from Government Exhibits 100 



7 

, and 101 in evidence to the jury.) 



8 

MR. FEINBERG: The Government offers 102 in evi¬ 



9 

dence . 



10 

MR. NAFTALIS: No objection. 



11 

Mr. Feinberq told me only the parts that are 



12 

relevant are beinq offered. 

• 


13 

There are some other items and some other accounts 



14 

that lie said will be redacted from this exhibit. 


XX 

15 

(Government's Exhibit 102 received in evidence.) 



16 

(Mr. Feinberq read from Government Exhibit 102 



17 

in evidence to the jury.) 



18 

MR. FEINBERG: The Government offers into evi¬ 



19 

dence 102A marked for identification. 



20 

MR. NAFTALIS: No objection. 


XX 

21 

(Government Exhibit 1.02A received in evidence.) 



22 

(Mr. Feinberg read from Government Exhibit 102A 

w 


23 

in evidence to the jury.) 

• 


24 

MR. FEINBERG: The Government offers into evidence 



25 

103 marked for identification. As redacted, the Government 
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• 

re-offers 103. 


3 

MR.NAFTALIS: No objection. 


^ 4 

(Government's Exhibit 103 received in evidence.) 


5 

(Mr. Feinberg read from Government Exhibit 103 


6 

in evidence to the jury.) 


7 

MR. FEINBERG: The Government offers into evidence 


8 

104 . 


9 

MR. NAFTALIS: I have no objection. 


! XX 10 

(Government Exhibit 104 received in evidence.) 


11 

(Mr. Feinberg read from Government Exhibit 104 


12 

in evidence to the jury) 


• 13 

MR. FEINBERG: Finally, the Government would offer 


14 

105 marked for identification into evidence. 


15 

MR. NAFTALIS: Your Honor, I am sure I am not 


16 

going to have ary objection. These are just phone bills, 


17 

but can Mr. I'einberg just reserve on the offer for a 


18 

moment while I just look at it and maybe go on to something 


19 

else. 


20 

During the course of the morning, I am sure I will 


21 

say I have no objection. 


22 

THE COURT: We will take our mid-morning recess 


^ 23 

and you can look at it during the recess. 


• 24 

(Recess.) 


25 

* 
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XXX 


A.M. 1 
T-6- 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


(Jury in box.) 

MR. FEINBERG: The government reoffers Exhibit 105 
as redacted. 

MR. N/iFTALIS: Mo objection. 

(Government Exhibit 105 received in evidence.) 

(Mr. Feinberg read to the jury from Government 
Exhibit 105 in evidence.) 

MR. FEINBERG: Your Honor, the government calls 
Edward Gonzalez. 

EDWARD GONZALEZ, called as a witness bv the 

government, was duly sworn and testified as follows: 
DIRECT EXAMINATION 
BY MR. FEINBERG: 

Q Mr. Gonzalez, ± ask you to speak in a loud voice 

and direct your attention that way towards the jury. 

Mr. Gonzalez, directing your attention to February 
of 1970, how were you employed at that time? 

A I was employed by Jaguar MG of New York. 

Q What is that, please? 

A That's an automobile dealership. 

0 Where was the business located? 

A 32 East 57th Street. 

0 How long were you employed by Jaguar MG? 

A At. that time? 
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Q Yes. 

A Approximately three years. 

0 As a salesman of Jaguar, have you examined certain 

business records with regard to the silo of a Jaguar to 
Bernice Duncan in 1970? 

A Yes. 

Q I show you Government Exhibit 107 marked for iden¬ 
tification. 1 ask you to examine that, sir? 

A (Pause) 

Q Can you identify that? 

A Yes. 

Q What is that? 

A We have a final bill of sale for an automobile, 
a sale contract, and the deposit slip for monies received, 
and a record sheet of monies kept by the office. 

0 You can identify this, sir? 

A Yes. 

Q Did you participate, sir, to the best of your 

recollection, in that transaction? 

A Yes. 

MR. FEINBERG: The Covernoont offers Exhibit 107 
in evidence. 

MR. NAFTALIS: No objection. 

(Government Exhibit 107 received in evidence.) 
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15 
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16 

A 

17 

and we w 

18 

Q 

19 

A 

20 

0 

21 

A 

22 

about ca 

23 

automobi 

24 

Q 

25 

A 


(Mr. Feinberg read to the jury from Government 
107 in evidence.) 

Mr. Gonzalez, you have testified that you parti- 
in this transaction; is that correct? 

Yes. 

Who else participated, sir? 

Well, Miss Duncan and Mr. Fisher. 

Do you see Mr. Fisher in the courtroom? 

Yes. 

Can you point him out? 

The gentleman over tneru with the attorney. 

MR. FEINRERG: May the record reflect identifica- 

When did you first meet Miss Duncan and Mr. Fisher? 
To the best of ny recollection, when they came in 
rote this contract up. 

Did they both come in? 

Yes. 

What happened after thev arrived? 

Well, they looked around the showroom and we spoke 
rs, and they decided that they wanted to purchase an 
1*5, so we wrote up an order. 

Whom did you speak to? 

Well, it is so long ago T will have to say Mr. 
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that right? 

A Yea. 

Repeat that. 

MR. N/vFTALIS: I guess it is not very clear. 

Q You indicated that, it is hard to remember these 

events because they took place quite sometime ago? 

A That's right. 

0 So your memory of these events was fresher in 

September than it is now? It was fresher when it was two 
months closer to the events? 

A You would have to say so. 
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0 And you were here in September, is that right? 


3 

A That is correct. 

, % 

4 

0 When you were asked then whether anybody had a ' 


5 

conversation about this automobile transaction and what 


6 

was said, you said you couldn't recall, is that correct? 


7 

MH. FEINBERG: What page, please? 


8 

MR. NAFTALIS: 565. 


9 

A If that is what is there, I would have to say 


10 



ye3. 


11 

Q Your memory was fresher then of the events than it 


12 

is now, correct? 

• 

13 

A Correct. 


14 

Q When you were asked in September about who gave 


15 

the deposit for the automobile, isn't it a fact, sir, 


16 

that you said to the best of your ability, that you "honest¬ 


17 

ly couldn't recall"? 


18 

MR. FEINBERG: I object to that unless Mr. 


19 

Naftalis is prepared :to read the complete statement at 


20 

565. 


21 

MR. NAFTALIS: Mr. Feinborg can take this up on 


22 

redirect. 


23 

Mr.Feinberg, you can sit down and bring it out 

• 

24 

on redirect. I will read the question and answer, if 


25 

you like. 
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Q 

Do you remember when you were asked: 

3 

"0 

Who gave you the deposit? 

4 

"A 

I honestly don't recall." 

5 

A 

That is correct. 

6 

O 

Then you were asked further by Hr. Feinberg after 

7 

gott ing 

that answer in September: 

8 

"0 

Was it either Mr. Fisher" — 

9 


MR.FEINBERG: I am talking about line 16 on page 

10 

565. 


11 


MR. NAFTALIS: Your Honor, I will read all the 

12 

questions and answers. 

13 


'i HL COURT: I would require you to read a full 

14 

answer. 


15 


HR. NAFTALIS: i did. I will be happy to pass it 

16 

to the jury. 

17 


THE COURT: That is again improper. Please don't 

18 

do that. 

You know better than that. 

19 


MR. NAFTALIS: Yes, sir. 

20 


THE COURT: You should know better. 

21 


Mr. Feinberg, upon redirect, if he so desires, 

22 

may lead 

any other question and answer that is relevant to 

23 

the one 

that you just put. 

24 


MR.NAFTALIS: I will read the whole paqe. 

25 

0 

Do vou remember you were asked in September those 
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questions and gave these answers: 


3 

'Q Did you have a conversation with either Mr.Fisher 

•J 

4 

or Miss Duncan when they came into the store? 


5 

"A Doth. 


6 

"Q Do you recall what was said at the time? 


7 

"A No, sir. 


8 

"Q Mr. Gonzalez, what happened after they looked 


9 

around the showroom? 


10 

"A Well, we wrote up a contract and they gave me a 


11 

deposit for an order. 


12 

"C: Is that the contract you wrote up? 

• 

13 

"A yes. 


14 

"0 Who gave you the deposit? 


15 

"A I honestly don't recall." 


16 

Then Mr. Feinberg asked you again, after getting 


17 

that answer that you honestly did net recall, a question 


18 

again by Mr. Feinberg: 


19 

"Q you recall who gave you the deposit? 


20 

A I only recall being given a deposit and I don't 


21 

remember who gave mo the deposit." 


22 

Do you recall being asked those questions and 


23 

giving those answers? 

• 

24 

A Yes. 


25 

() 1 think, as you said, your memory of the events way 
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Gon/alez-cross/rcdirect 
hack in 1970 was a little better in September than it is 
now, isn't that right? 

A Yes. 

MR. NAFTALIS: Thank you very much. 

REDIRECT EXAMINATION 
BY MR. FEIMBl’RG: 

0 Mr. Gonzalez, do you recall also being asked this 
question cind giving this answer bad; in September: 

0 Mr. Gonzalez, what happened after they looked 
around the showroom? 

"A Well, we" — 

MR. NAFTALIS: I read that. I read the whole 
page and a half including that question and answer, and I 
am only going to have to read again. 

T1IK COURT: You are not goinq to have to read 

again. 

Are you reading something additional? 

MR. FEINBERG: I am reading what Mr. Naftalis 
si ad but it sounds differently the way I read it and the 
wayMr. Nat tel if reads it. 

Tin: COURT: We are going to stop this disc sion. 
Road your question and answer. 

"Q Mr. Gonzalez, what happened after they looked 
around the showroom?" 

»• • 
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10 


11 

12 


! 



13 


14 


15 

16 
17 


18 


19 

20 


21 





2 ? 


23 

24 


25 


"A Well, we wrote up a contract and he gave me a 
deposit for an automobile." 

MR. NAFTALIS: Your Honor, I have just one ques¬ 
tion after that. 

RECROSS-EXAMINATION 
HY MR. NAFTALIS: 

0 Immediately after that question and answer, you 
v/ere asked the following questions and answers: 

"By Mr. Feinberg: 

"Q Who gave you the deposit? 

"A I honestly don't recall." 

Question again by Mr. Feinberg — 

THE COURT: Are you going to read what you read 

before? 

MR. NAFTALIS: Yes, but he did. 

THE COURT: It is ended. Let's get on with this 
case, please. 

MR. NAFTALIS: May I read one more question and 

answer? 

lllL COURT: No, stop it. It is the third time'it 
has been read. Each one of you should know better how to 
conduct a trial and put the questions and answers. 

MR. FEINBERG: No further questions. 

MR. NAFTALIS: Thank you. 
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(Witness excused.) 



3 

THE COURT: Call your next witness, please. 

", 

** 

4 

MR. FEINBERG: Your Honor, wo have some documents 


5 

to offer at this time. 


6 

The Government offers 106. 


7 

MR. NAFTALIS: No objection. 

XX 

8 

(Government's Exhibit 106 received in evidence.) 


9 

(Mr. Feinberg read from Government's Exhibit 106 


10 

in evidence to the jurv.) 


11 

MR. FEINBERG: The Government offers 108 in 


12 

evidence. 

• 

13 

MR. NAFTALIS: No objection. 

XX 

14 

(Government's Exhibit 108 received in evidence.) 


15 

(Mr. Feinberg read from Government Exhibit 108 


16 

in evidence to the jury.) 


17 

MR NAFTALIS: I must object to that statement. 


18 

All it shows is that they made a $1600 cash deposit. 


19 

MR. FEINBERG: On the deposit slip of the Macy 


20 

Cadi 11 ac Company. 


21 

The Government offers in evidence 109 for iden- 


22 

ti fication. 

o 

23 

MR. NAFTALIS: May we approach the bench,your 

• 

24 

Honor. 


25 

(At the side bar.) 
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MR. NAFTALIS: Your Honor, with regard to this, 

1 would object. Your Honor, this is an invoice or re¬ 
ceipt or whatever -I am not objecting on authenticity 

grounds or anything like that - for purchase of an auto- 
* 

mobile by one Bernice Duncan. 

Unlike the situation with Mr. Gonzalez where at 
least even that I will probably move to strike even 
Mr. Gonzalez' testimony at the close of the record, there 
is no showing here that Bernice Duncan is in the same situ¬ 
ation as Rosalie Fisher where the Government claims every 
nickel t.hat Rosalie Fisher spends is money supplied by 
Gil Fisher. 

Here there is no showing like that. There is no 
evidence or testimony that every nickel or dime that she 
spends comes of necessity from that man. 

I just don't think without any evidence showing 
that or evidence that he paid for it or gave her the money 
for it that they can just pop in a record. 

THE COURT: Don't spend time on it. Call somebody 
from Chrysler Plymouth Sales. 

MR. FEINBERG: Here is the receipt showing 
that Mr. Fi slier paid for the automobile. 

THE COURT: I am not going to spend time on it. 

You just issue a subpoena and bring the people down here. 
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2 

MR * FEINBERG: He is right here. I will call 



3 

Mr . Fri edraan . 



4 

I HE COURT: Incidentally, I heard your remark 



5 

you were going to move to strike the testimony of Mr. 



6 

Gonzalez. The time to have made the objection was when 



7 

he was on the witness stand. 



8 

MR.NAFTALIS: Yes, your Honor. 



9 

Your honor, my objection had nothing to do with 



10 

authenticity. Mr. Feinberg said all this witness can 



11 

testify to is the authentic business record from Chrsyler 



12 

Plymouth record. 

• 


13 

THE COURT: I am suggesting you get the person who 



14 

had the transaction. 



15 

MR. FEINBERG: This is the person but he cannot 



16 

recall the particular transaction back in 1970. 



17 

Your Honor, the document in the divorce proceed¬ 



18 

ing says he lives at this address. The receipt shows that 



19 

Mr. 1'is her paid for the automobile. 



20 

THE COURT: Put him on the witness stand to show 



21 

that. it. was a record kept in the regular course of busi¬ 



22 

ness . 

o 


23 

(In open court.) 

• 


24 

MR. FEINBERG: The Government calls Mr.' Jay 



25 

Friedman to the witness stand. 
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jack FRIEDMAN, called as a witness by 

the Government, having been first duly sworn, testi¬ 
fied as follows: 

direct examination 

BY MR. FEINBERG: 

0 Mr. Friedman, I ask that you speak loudly and in 
the direction of the jury. 

How are you employed, sir? 

A I am an automobile salesman. 

Q For who? 

A Chrysler Manhattan Plymouth Sales. 

Q Where is that located? 

A 1755 Broadway. 

0 How long have you been so employed? 

A Six and a half years. 

Q What do your duties entail? 

A I sell automobiles. 

Q I show you Government Exhibit 109 for identi¬ 
fication and I ask if you can recognize or identify that 
document. 

A Yves. That is an invoice that the customer is 

given. This is our copy. The customer is given the original 
of this. 

Q Is this invoice made in the ordinary course — 
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• 

2 

MR. NAFTALIS: I have no objection on authenticity 


3 

grounds. 


4 

THE COURT: Finish your question. We are not 


5 

going to have any more problems about it. 

► 

6 

Q Is this an invoice that is made in the ordinary 


7 

course of your company's bu5>iness? 


8 

A Yes, it is. 


9 

Q Is it in the ordinary course of your company's 


10 

business to make and maintain records such as this? 


11 

A Yes. 

• 

12 

Q Attached, sir, are three other pieces of paper. 

13 

Can you identify those, sir? 


14 

A These are receipts that when the customer gives 


15 

me the money, I bring the money to the cashier. The cashier 


16 

makes out a receipt such as this and this is attached to 


17 

the copy of the order. 


18 

Q Are these receipts made in the ordinary course 

• 

19 

of your company's business? 


20 

A Yes. 


21 

Q Is it in the ordinary course of your company's 


22 

business to make and maintain receipts such as thesi. ? 

'tv' 

23 

A Yes, it is. 

• 

24 

Q And, sir, does your name apoear as the salesman 


25 

on both the invoice and the receipts? 
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11 
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XX 


• 

13 


14 


15 


16 


17 


18 


19 

• 

20 


21 


22 




23 

• 

24 


25 




A Yes. 

Q Do you recall with specificity, sir, this particu¬ 

lar transaction? 

A No, I don't. 

NR. FEINBERG: The Government will offer 109. 

MR.NAFTALIS: Your Honor, I have no objection 

on authenticity. 

I raise the same objection I raised at the 

side bar. 

THE COURT: Overruled. 

(Government's Exhibit 109 received in evidence.) 

THE COURT: Have you got any questions of this wit¬ 
ness? 

MR. NAFTALIS: no. 

THE COURT: The witness is excused. 

(Witness excused.) 

(Mr. Feinberg read from Government Exhibit 109 
in evidence to the jury.) 

MR. FEINBERG: Finally, the Government offers 

110 in evidence. 

MR. NAFTALIS: Your Honor, the same objection at 
the side liar and I suppose the same ruling. It is the 
same sort of document as the last one. 

III):. COURT: Let me see it, please, if there is an 
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objection. 


riib COURT: Objection overruled. 

(Government Exhibit 110 received in evidence.) 

(Mr. Feinberg read from Government Exhibit 110 
in evidence to the jury.) 

MR. FEINBERG: Your Honor, at this time the 
Government has some documents to offer. 

Your Honor, the Government, at this time, would 

or ter into evidence Government's Exhibits 123 through 
127. 
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MR. NAFTALIS: I have no objection, your Honor. 

These are medical bills. Mr. Feinberg has informe 
me these are bonafide bills and have nothing to do with the 
other bills that we used earlier in the trial. 

MR. FEINBERG: They arc correct as to the figures 
in the computation. 

(Government Exhibits 123 through and including 
127 received in evidence.) 

(Mr. Feinberg read to the jury from Government 
Exhibits 123 through and including 127.) 

MR. FEINBERG: The government will offer into 
evidence Government Exhibit 128. 

MR. NAFTALIS: No objection. 

(Government Exhibit 128 received in evidence.) 

(Mr. Feinberg read to the ^ury from Government 
Exhibit 120 in evidence.) 

THE COURT: You may be wandering why this exhibit 
has been offered with the chart. It will soon be made 
evident 1 .o you. It plays a part of the computation that will 
lie submitted to you. 

MR. FEINBERG: We have a tew more documents that 
will complete the document evidence, your Honor. I am trying 
to get them all in now. 

The Government offers in i ’^idence Government 
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Exhibit 129. 


MH. N/yFTALIS: No objection. 

(Government Exhibit 129 received in evidence.) 
(Mr. Feinberg road to the jury from Government 


Exhibit 129 in evidence.) 


MH. PEINBERG: The government also offers Govern¬ 


ment Exhibit 129A, 


MR. NAFTALIS: No objection. 

(Government Exhibit 129A received in evidence.) 

(Hr. Feinberg read to t!,« jury from Government 
Exhibit 129A in evidence.) 

MR. FEINBERG: The government offer Government 
Exhibits 129C through F into evidence. 

MR. NAFTALIS: Your Honor, with regard to Govern¬ 
ment Exhibits 129C, D, E, and F, I would just object,for the 

record, for the same reasons I raised at the side bar on thos, 
oar] ior exhibits. 


THE COURT: Suppose counsel come un 


20 

(At the side bar.) 

21 

THE COURT-: Where is there anything on these 

22 

exhibits that show that the defendant made the payments? 

23 

MR. FEINBERG: Not these exhibits, but there is 

24 

evidence in the record that the defendant made all the pay¬ 

25 

ments for this woman. On the previous automobile exhibits 
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Gilbert Pi slier p its his address down. 

TUG COURT: It does not prove ho made these pay¬ 
ments. 

I will stop this very quickly. 

Is there a recognition of common law marriage in 
New Jersey? 1 understand they are noc married. 

MR. FEINBERG: At this time they are not married. 

THE COURT: Issue a subpoena for it. There is 
nothing here to show that he made the payments for it. You 
have a right to question. 

MR. FLINBERG: What about the admissions he made 
in the divorce proceeding concerning his support of her, out 
of his own lips? 

THE COURT: Don't argue with me. I will issue a 
forthwith subpoena for it. 

(In open court.) 

THE COURT: I sustain the objection. 

MR. FEINBERG: At this time the government would 
offer into evidence Government Exhibit 142. 

MR. NAFTALIS: Mo objection. 

(Government Exhibit 142 received in evidence.) 

(Mr. Feinbcrg read to the jury from Government 
Exhibit 142 in evidence.) 

MR. NAFTALIS: I would like the jury to be in- 
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struetdl, your Honor, that that is being offered for the same 
purpose, in connection with their computation, and not for any 
charge related to this defendant whatsoever. 

I ML COURT: The statement I made to you before 
with regard to the cost of living, this applies to this too. 

It is an connection with the computation, the amount that the 
government claims is due. It will be clear to you why it 
was offered when the chart is presented to you. 

MU, FEINBERG: The government offers Government 
Exhibit .14 3 in evidence. 
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(Government Exhibit 143 received in evidence.) 

(Mr. Feinberq read from Government Exhibit 143 
in evidence to the jury.) 

MR. FEINBERG: The Government offers 130. 

MR. NAFTALIS: No objection. 

(Government Exhibit 130 received in evidence.) 

(Mr. Feinberg read from Government Exhibit 130 
in evidence to the jury.) 

MR. NAFTALIS: Isn't there a line through it? 

Whatever relevance that has, just so it is accurate. 

Did you give the date of that document, Mr. Feinber 
MR. FEINBERG: September 14, 1970 is the date 

of this document. 

The Government offers 131. 

MR. NAFTALIS: No objection. 

(Government Exhibit 131 received in evidence.) 

(Mr. Feinberg read from Government Exhibit 131 
in evidence to the jurv.) 

MR. FEINBERG: The Government offers in evidence 
132 and 133. 

MR. NAFTALIS: These are objected to, your Honor, 
for the same reason at our last side bar discussion. 

In addition, there is refei’ence to another person 


there as well. 
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2 

IHE COURT: I will sustain the objection. 


3 

MR. FEINBERG: The Government offers 135 in evi¬ 

Ji 

4 

dence . 


5 

MR. NAFTALIS: I have no objection. 

XX 

6 

(Government Exhibit 135 received in evidence.) 


7 

(Mr. Feinberg read from Government Exhibit 135 


8 

in evidence to the jury.) 


9 

MR.MAFTALIS: So stipulated. 


10 

MR. FEINBERG: Your Honor, at this time could 


11 

we approach the side bar for one moment, please. 


12 

(At the side bar.) 

• 

13 

MR. FEINBERG: Your Honor, here is the situation 


14 

now. Subject to callinq by subpoena Mrs. Duncan, there 


15 

are three or four documents that Mr. Naftalis wants to 


16 

discuss with me at lunch concerning a stipulation. 


17 

Then the only persons left to be called this 


18 

afternoon will be Spadola with the charts and one or other 


19 

witness. We may call the maid. she will be here this 


20 

afternoon. That is it. 


21 

1 he problem is we are going to issue a subpoena 


22 

for this woman. We will issue it, but I don't know if we 

W 

23 

can get her hero at three or three-thirty. 

• 

24 

1111. COURT: Whatever time you can get her in •• 


25 

here -- 
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MR. FEINBERG: Your Honor, may X be hoard for one 
minute on this.? 

It seems to me, your Honor, I might be wrong on 
this, that there is enough testimony and documentary evi¬ 
dence both in this case to at least make it a jury question 
as to the source of Mrs. Duncan's expenditures, for example, 
with regard to this house, the apartment at 470 Lenox 


Avenue 


For example, not only dons Mr. Fisher state that 


that is his residence, 470 Lenox -- 


13 for it 


Till-. COURT: It doesn't follow that he paid the rent 


MR. FEINBERG: Your Honor, he does state in the 


divorce proceeding that he supports the two children and 
that Clara Bernice Duncan works for him in the gambling 
operation. 

In addition— 

THE COURT: That she worked for him? 

MR. FEINBERG: Right. 

In addition, your Honor, we have put in evidence 
to show that Mrs. Duncan had no independent— 

THE COURT: That is the point. Show me whore there 
is any evidence that she has an independent income or you 
have excluded that she has an independent income. 
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lhe stnement in tho divorco proceeding is not as 
broad as you stated it. Look at it during the lunch hour. 

Don t spend time. You will keep on arguing it 
and it is a very easy way to handle it. 

MR.FEINBERG: If we can find her. I am worrying 

about the Court's time. 

THE COURT: Don't worry about the Court's time. 

If need be, wo \*ill go over until tomorrow morning to bring 
her here. 

MR. FLINBJ2RG: At this time, we will break for 

lunch. 

THE COURT: Yes. 

(In open court.) 

THE COURT: Members of the jury, we will take 
our luncheon recess now. I am about to hear another 
matter that may take me about 45 minutes or so, at least 
the lawyers said that is how long they would like. Some¬ 
times lawyers take longer than they suggest in matters 
so instead of recessing until two o'clock- so I can have 
a few minuates for lunch, we will recess until 2:15. 
(Luncheon recess.) 
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• 
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2 

AFTERNOON SESSION - >:15 n. n 

• 

3 

(Jury in box.) 

.* 

4 

THE COURT: You nay proceed. 


5 

MR. FEINBERG: Thoro arc a few stipulations that 

. 

6 

I would like to offer at this tine. 


7 

It is stipulated by and between the government and 


8 

Mr. Naftalis for the defense — 


9 

THE COURT: May I explain to the jury that a 


10 

stipulation is an agreement between counsel in this case with 


11 

the consent of the defendant that in certain natters repro- 

• 

12 

scnted, either by way of testimony or documents, this would 

13 

bo the etlcct of it, and instead of calling the witnesses 


14 

the stipulation is entered. 


15 

MR. FEINBERG: Thank you, year Honor. 


16 

Jt is stipulated by and between the government and 


17 

Mr. Naftalis that on or about October 9, 197D Mr. Fisher, Jr. 


18 

made a cash expenditure of $10,000. 


19 

MR. NAFTALIS: Your Honor, if you recall, certain 


20 

exhibits Mr. Feinberg offered, Exhibits 129C through F and 


21 

1.12 and 111 for identification, I objected and your Honor had 


22 

sustained Lho objection. Mr. Feinberg and I have entered into 


23 

certain stipulations over lunch and L have agreed to withdraw 

• 

24 

my objection to the documents and consent to their receipt. 

1 

25 

MR. FEINBERG: The government reoffers Exhibits 

_ 
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120 C, D, E, and F. 


(Government Exhibits 120 c, D, E, and F received 


in evidence.) 


(Mr. Feinberg read from Government Exhibits 120 c. 


D, E, and F in evidence.) 


MR. FEINBERG: The government reoffers Exhibits 


1.32 and 13 3 in evidence. 


MR. NAFTALIS: No objection. 

(Government Exhibits 132, 133 received in 
evidence.) 

(Mr. Feinberg read to the jury from Government 
Exhibits 132, and 133 in evidence.) 

MR. FEINBERG: Your Honor,also .t is stipulated 
by and between the government and Mr. Naftalis that Gilbert 
Fisher, Sr. applied for medical assistance, Medicaid, in 
19fi3, and that Lulu Fisher applied for Medicaid, in 1068, 

and that Lulu Fisher applied for Medicaid, medical assistance, 
in 1970. 

MR. NAFTALIS: Right. It Ls so stipulated. 

Mlt. FEINBERG: One moment, if your Honor please. 
(Pause.) 

ji % 

MR. FEINBERG: Your Honor, the government calls 
to the witness stand Sara Darlington. 
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I )C J CC J Dari ington-d i root 411 

S ^ K A DARLINGTON, ca]led as a witness on 

behalf of the government, after having been duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
EiY MR. FEIHBKRG: 


Q 


Miss or Mrs.? 


Mrs. 


Q Mis. Darlington, you are going to have to speak up 
very loudly because the reporter won't even be able to hear 
you otherwise. 


A 

Q 

A 


Yes, sir. 

Speak that way, towards the jury. 
Okay. 


Q Mrs. Darlington, directing your attention to around) 
March of 1970, how were you employed at that time? 

A I used to do a Monday job with Mrs. Fisher, 

a day job on Mondays for Mrs. Fisher. 

Q What is Mrs. Fisher's first name? 

A Bernice. 

Q Where did you do this Monday job for Mrs. Fisher? 

A In her home. 

0 Where is her homo? 

A I don't remember the number. I think it is 4G1 
North Woodland Street. 
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Tn what city is that? 


Jersey. 


Mew Jersey? 


A Yes. 

0. What did you do, Mrs. Darlington? Explain, to the 
Court and jury what your job was? 

A General cleaning, housework. Do washing and thing 

and make dinners for the kids. 

Q Did you come to the house? Is that it? 

A Yes, sir. 

Q When you got to the house, who was present in the 
house when you were there? 

A Mrs. Fisher would be there, the kids, and they go 
off to school and Mr. Fisher would be about leaving. 

Q Do you see Mr. Fisher in this courtroom? 

A Yes, sir. He is sitting at the corner beside you. 

MR. NAFTALIS: Identification conceded. 

Q When you were at the house, Mrs. Darlington, did 
you ever see Lulu Fisher? 

A No, sir. . I don't know her. 

Q Did you ever see Gilbert Fisher, Sr.? 

A No, sir. 

Q When you were at the house, Mrs.. Darlington, did 
you over note, observe, anything in the driveway? 
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; m 

o 

A 

Well, the Fisher car would be in the driveway, sir. 


L 


3 

Q 

What type of car? Do you recall? If you remember. 


4 

A 

Well, I real'v don't remember the type of car, but 


5 

sometime 

a station wagon would be in the driveway, or the 


6 

cars that 

park in his garage. 


7 

q 

How many cars did you see at any one given time? 


8 

A 

iv/o would bo in the garage and two in the driveway. 

ip 

9 

if he is 

at home, before he left. 



0 

If Mr. Fisher was at home? 


11 

A 

Yes, sir. 


12 

Q 

Mis. Darlington, in the course of your cleaning 

• 

13 

did you observe anything? 


14 

A 

Well, I would be cleaning from corner to corner. 


15 

turning over drawers, and I would see money there, and I would 


16 

see money 

iy.ing in the drawer, and I would draw Mrs. Fisher's 


17 

attention 

to it. 


18 

Q 

Where did you see this money in the drawer? 


19 

Where were the drawers? 


20 

A 

In the kitchen, or putting away clothes in her 


21 

bedroom. 



22 

0 

How much money would you see, to the best of your 


23 



recollection? 

• 

24 

A 

Well, I could not say, but it was a good amount of 


25 

money. I 

cannot say. I didn't count it. 

1 
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Q Was it bills, change, or what? 


In bills. 


What were the demoninations of the bills? 


Do you recall? 


10's and 20's. 


Was the money stacked or clipped together? 


What form did it take? 


Well, it would be in a bundle in the kitchen drawe 


Would there be an elastic band or something around 


I think there was an elastic band. I'm not quite 


sure. 


Can you show the Court and jury how much there was 


stacked? Was it this much or this much (indicating )? 


How much? Indicate with your hand. 


It would be bills about that (indicating) 


That would be in the various drawers? 


Not various. In the kitchen drawer or in the 


bedroom drawer. 


In those drawers? 


Yes. 
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Q Did you tell Bernice Fisher about this money? 

A Yes, I told her I was cleaning the drawer and I 
sav; the money there. 

She accused me of taking some sometime ago, too. 

Q Now, did you see this money, Mrs. Darlington, on 
one occasion, one Monday or on different Mondays? 

A Well, to be honest, money was always lying around 
there. It was not my business, but I was cleaning and 
there was some money there. 

MR. rEINBERG; No further questions. 
CROSS-EXAMINATION 
BY MR. NAFTAI.IS: 

Q Mrs. Darlington, you testified that you worked 
in 1970, is that correct? 

A Yes, sir. 

Q You worked there for how long a period of time? 

A I would say either five or six months on Mondays. 

Q In other words, you worked some time from March 

of 1970 up through the summer? 

A Yes, sir. 

U Yousaid in one or two drawers, is that it, in the 

kitchen or in another room you sav/ si me money? 

A Yes. 

() You said it was tens and twenties about this high 
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(indiutinq) something like that you said? 



3 

A I didn't put it like that. To be honest, sir, I 

4* .. 


4 

don't remember, but it was a good amount of money. I 



5 

didn't count it because I was cleaninq, but I saw it there. 



6 

() You indicated that.-- how many cars did you say 



7 

that they had there? 



8 

A Two in the garage and if Mr. Fisher was at home. 



9 

there would be four cars there. Always three or four 

c 



10 

cars,at times three. 



11 

Q Or three? 



12 

A Yes, if Mr. Fisher was not at home, there would 

• 


13 

be but three cars there. 



14 

Q Didn't you first say there would be two cars there. 



15 

but if Mr. Fisher were home, then there would be four cars 



16 

there? 



17 

„ A I said there would be two cars in the garaqe and 



18 

two in the driveway; if Mr. Fisher is there, there would 



19 

be tow cars in the driveway and two cars in the garage. 



20 

Q So when he came there wore two additional cars 



21 

when he cauto or am I confused? 

—* 


22 

Will you explain that to me?. I don't understand. 



23 

'fill* COURT: You will have to answer it for your- 

• 


24 

self, don't you. 

• 


25 

• 

Q You indicated, did you not, during these few 




f 475 




SOUTHERN OlST ..ICT COllRT*Rf PORTt RS IS COURTHOUSE 









1 


go :Mg 3 


Darlington-cross 


417 


• 
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months that you worked for them, that you found this money 



3 

that you 

told Mrs. Fisher about, is that correct? 


& 

4 

A 

Yes, I did. 



5 

Q 

And then there came a time,you have indicated. 



6 

that she 

indicated to you that she thought that you were 



7 

taking money from the house, is that right? 



8 

A 

She didn't thought that. She told me that. I 



9 

don't remember the figure, either four or five hundred in 



10 

one plac 

e, and she said it was missing. She accused me 


• 

11 

of taking it. 



12 

Q 

And so Mrs. Fisher told you that there was four 


• 

13 

or five 

hundred dollars missing? 



14 

A 

Yes. 

' 



15 

Q 

And it was missing after the day you cleaned, is 



16 

that right? 



17 

A 

Yes, sir. 



18 

o 

And she accused you of taking the four or five 



19 

hundred 

dollars that was missing when you were there? 



20 

A 

Yea, sir. 



21 

Q 

And she fired you, is that right? 



22 

A 

Well, she didn't fire me. I didn't want to go 



23 

back. 



• 

24 

0 

She told you she didn't want you to work there 



25 

any more 

after she accused you ol taking the money, is that 
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right? 

A I think so, sir. 

MR. NAFTALIS: Nothing else. 

MR. FEINBERG: I have no questions. 

THE COURT: All riglit, Mrs. Darlington, you are ex¬ 
cused . 

THE WITNESS: Yes, sir. 

(Witness excused.) 

MR. FEINBERG: Your Honor, at this time the Govern¬ 

ment will call Special Agent Spadola, our final witness. 

MR. NAFTALIS: Your Honor, could we approach the 
bench on one item of Mr. Spadola's testimony? 

THE COURT: Yes. 

(At the side bar.) 

MR. NAFTALIS: Your Honor, Mr. Feinberg was kind 
enough to show me the charts a few minutes ago before 
lunch or at the end of the lunch hour, and I do have an 

objection to the captioning of the charts in their present 
form. 

I'irst, with regard to this i<ne, there is one 
chart, 1 don't know the number of it, this is a small 
copy of it, it talks about "Alleged taxable income," it 
is captioned at the top "USA v. Gilbert Fisher, Summary 
of. alleged taxable income and tax liability." 
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T object to that captioning of the chart. 

What this chart really purports to show is tax¬ 
able income and taxale liability, 19(>7 through 1970, on 
joint income ta:: returns filed on behalf of Rosalie and 
Gilbert Fisher, I don't mean necessarily in that order, 
as filed and as corrected, as opposed to just Gilbert 
Fisher. 

THR COURT: Why don't you take out "USA v. Gilbert 

Fisher"? 

Is there any problem on that? 

HR. FEINBERG: I have no objection to that. I 

took your Honor's advice and I hcive copies for everybody. 

I will have to mark it out on everybody's copy. 

THE COURT: You should have cleared it with him 

first, that is all. 

* 

MR. MAFTALIS: The same objection applies to the 
other charts. 

MR. FEINBERG: For every one we will have to do it. 
It shouldn't take more than five minutes. We might be 
able to get well into the direct heft.re I have to do it 
or I will do it whenever your Honor wants it done. 

THE COURT: Why don't you start and when you are 
ready to put the chart in, make the correction at that 
t i mo. 
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• 

taxable income and the correct taxable liability of the 


3 

return. 


W 4 

• 

Q Did you conduct— is that called an audit, sir? 


5 

’ 

A Yes, sir. 


6 

Q Did you conduct such an audit investigation with 


7 

. 

respect to Gilbert Fisher, Jr.? 


8 

A I did. I was assigned as a cooperating revenue 


9 

agent to the Intelligence Division and assigned to a 


10 

special agent who had the case. 


11 

Q When did this audit investigation commence? 


12 

A It commenced in May, May 11, 1972, I believe. 


• 

Q Was this investigation conducted with respect 


14 

to the joint income tax returns filed by Gilbert and 


15 

Rosalie Fisher? 


16 

A It covered the years, the joint returns for 


17 

the years 1967, 1968, 1969 and 1970. 


18 

It also covered amended-- single returns filed 


19 

by Gilbert Fisher in 1970 and a single amended return 


20 

filed by Rosalie Fisher in 1970. 


21 

Q Now, Agent Spadola, in connection with this 


22 

audit and investigation and based on the exhibits that 


23 

have been admitted into evidence in this trial, have you 


• 

had an opportunity to examine and analyze those exhibits. 


25 

first of all? 


l 
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A Yes, I have. 

Q After you analyzed those exhibits, what did you 
do with them? 

A After the exhibits were analyzed, the special 
agents and 1 made various schedules out like the various 
expenditures and sources of income. 

0. Arc these schedules that you have prepared based 
on a method called the specific expenditures method? 

A It is. 

Q Will you explain to the members of the jury what 
the specific expenditures method of tax analysis is ? 

A Well, simply, when a taxpayer expends more than 
is reported income and he cannot evidence that by non- 
taxable sources or cannot satisfactorily explain why the 
excess spending, then we deduce from that that this is 
unreported income. 

0 Thatwhat is unreported income? 

A The expenditures. Well, to put it simply: You 
take the taxpayer's expenditures for a given year over 

his reported income. We allow him various credits for a../ 

$ 

non- taxable sources. 

If the balance of expendituares cannot satisfac¬ 
torily be explained by the taxpayer as to where he got that 
money or where the source came from, we deduce that this is 
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unreportod income. 

Q Aqent Spadola, can you explain to the jury also 
under what circumstances, such a method is used by you? 

A Well, normally that method is used when there is 
a cash basis taxpayer or it's the type of business that 
doesn't lend itself to keeping detailed records. 

Then we use this method. 

What we do is we document all expenditures that 
can be attributed to the taxpayer as having been spent by 
him. Allow him any non-taxable sources of income. Allow 
him the reported income. Whatever is left is deemed 

to be unreported income unless it can be explained. 

MR. FEINBERG: Your Honor, at this time could 
wehave a short recess because of the matters we discussed 
at the side bar. 

THE COURT: All right. 

There are some matters to hit taken up and I think 
it will save time if we have the recess now. It is a 

little earlier than usual, but wo will take our mid-after¬ 
noon recess now. 

(Recess.) 
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Goadola-dircct 
(Jury in ho::.) 

THE COURT: You nav nroccod. 


A 7 i 


MR. n ElHPERG: Mav thin bo marked an Government 


Exhibit 144 


(Government Exhibit 144 marked fo~ identification.) 


BY MR. FEINBERG: 


Q Agent Spado la, I show you rovornn."-i: Exhibit 144 

and ask you if you can identify that, sir? 

A Yes. 


O 


What is that? 


A 'T’hin is a composite chart made of the expenditures, 

the specific cash expenditures method o': dot nr'lining income. 

Q For v;hat -'oar? 


190 7. 


O 


For whom? 


A 

Q 

A 


For Gilbert and Rosalie Fisher. 
Did you ir.aki thin chart, sir? 
Yen, I did. 


Q Did you make; thin chart on the exhibits that ar. 
in evidence in this care? 


I did. 


MR. FE1MBERG: Your Honor, at thin time the govern¬ 
ment would offer Ilxhi’-’t 144 in evidence as in aid memoir. 


THE COURT: 'ipmhern of the jury, 1 should explain 
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Spado la-el 1 roe fc 


this to you now: I made a suggestion before that you would 
understand none exhibits later that wore being offered which, 
upon their face, didn't appear to bo quite clear at the time. 
This witness is an cxnert. He is about to ex>lain the 
government's theory in support of its claim that the defondan 
in each taxable year had additional income and also an addi¬ 
tional amount cf taxes based on that claim of additional 
income. His testimony would bo based upon exhibits that are 
already in evidence. 'Jpon those exhibits he will testify and 
give his opinion, but, essentially, the ultimate question is 
to whether or not in fact the defendant did have additional 
income in this year, sufficient evidence upon which he draw’ 
an inference of such additional income .and the amount of the 
income, if any, ov/ing to that additional income, will be a 
fact determination made bv you. 

This exhibit, of course, is offered, as counsel 
referred to it, as an aid memoir. It is net expected that 
you will be able to keep in mind the various figures, the 
various exhibits. That's another reason the chart is pre¬ 
pared based on the evidence.' 

The ultimate fact question in this case will be 
decided by you. 

!!R. FI) T HUH 70. Than’: you, your Honor. 

(Ccvornne at Hxhibit 141 received in evidence.) 
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rr Jeg Spado) a-direch /| oC, 

MR. FEIUUEEC-: Your Honor, at this tine, nay T 
distribute conics of this chart to the members of the jury? 

TIIE COURT: Yes. It v:ill be easier for the jury 

to follow. 

(Pause.) 

MR. rEIMSERO: Also, your Honor, ray Agent Spadola 
be allowed tc cone down fror. the vritness stand. 

THE COURT: Yes. 

o Agent Soadola, using this chart as an aid -- and 
all members of the jury have conics of this chart ir. front of ! 
them — v/ould you first, again, explain to th° rembers of the j 
jury what the snocif i.c expenditures method of am) ya • s is? 

MR. MAFTAI.IF: Objection. It has been ashed and 

answered. 

THE COURT: I will allow bin to answer that. We 
had an unnecessary recess. I will allow it. 

• t 

A The specific cash expenditures mat hod is to total 
all the alleged expenses and sources of income,- allow the 
taxpayer credits for ar.v non-taxable sources; also allow th r> 
taxpayer credit for any income reported on tie return. The 
resulting balance we deduce is an alleged increase ir taxable 
income. This chart ir for the vent ]9f7. 

0 Explain the specific .item:; or. this chart to the 
jury and the court. 
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A This is money allegedly spent or applied hv the. 
taxpayer. The first item is cash in ban!:, .22 . This is 

an increase. 

Q When you say that this is an increase, what do 
you mean by that? 

A What wo do, we total, wc take, all the bank account 
thatthe taxpayer has, savings and checking, at the first day 
of 1967, the year we are working with. Then v/e ta’-e all the 
bank balances at the end of the year 1967, December 11. If 

it 

there is an increase in those ban]: balances we charge the 
taxpayer with that increase. Conversely, if there is a de- 

| 

crc^cc , he is ell ov/c cl c it od i *c . I 1\ this c Ci rc t ' r rs ,<c r \ ? \ 
increase of $' , ,' > 38.22 in the taxpayers' bank, balances. 

Q Continue, please. 

A The next item is purchase of land and the home j 

construction, $82,810. This represented nrircfnallv the 

I 

purchase of land in Dr.alewood, Pew Jersey, co ■'struct: on of the' 
homo, a pool, and a basement, and various sundry small items, 
making up the 682,310. 

0 Continue. 

A The next item is purchase cf auto- obilas, 1967; 

ve charged $1998.76. 

0 Explain to die jury, please, how y: u got that snail 
amount, $1998.76, for 'ho purciia.se o' automobiles. 
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A Viie small amount in duo to trade in value The 

\ 

taxpayer traded in one car and wo only char nod the net cost. 


V7e only charged what was expended bv the taxpayer. Any 

J 

credits that, he is allowed for the trade in we do not charge. 


The next' item is cost of living, residence, Engle¬ 


wood, Mew Jersey. This represents estimated costs that were 


given by the Community Counci] of Mew York: Real estate 


taxes, gas and electric, and sundry items such as that. 


The next item is nodical expenses, $763.ho, which 


is doctors and dentists medical expense. 


12 i 


The next item is miscellaneous ox- ansa, ‘5233?. no 


.*«. i j 4 a. t. j ja. o. »Gi i w£> x onts or. 'aic cipni* tir.Givi nfc 21 r »0 ’’scli son Avenue. 


telephone, purchase of books, small household items, all to 


uakc up the total of $2338.80. 


The next item is loans and repayments, $1530.30. 


rhis represented principal nayr.cr.t on two rooming houses ov;ned| 


by Gilbert ar.d Rosalie Pi slier . 


The resulting total is expenditures of $ l.o 4 ,4 73.67 . 


Thor, wlrnt did you do after vou had that total? 


Mow we allow the taxnever credits. 


boars from individuals, $3 .non. This- was a loan 


rom. Anna Snype, Rosalia's mother. Insurance dividend of 


$70.80. This was from the ,f c.terans' mol icy, the GI relies. 


Me allowed the taxpaver car’’ >n hand o r $l,nno. 
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This is an estimated finure assuring ho had roughlv $ 1,000 in 
his possession or in his home. 

0 Is that SI,000 based on any exhibit, in evidence. 

A It is not. It is an arbitrary figure. We allowed 

that to the taxpayer. 

Q As a credit at this time? 

A Yes. 

We furthergave the credit for wares unreported and 
allowed that as a credit of $7G70. This was income from the 
esplanade Garage, which was received but never reoorted as 
income, but we allowed it as a credit. 

I 

l 

TIP' COURT: Why do you allow that as a credit? 

j 

HIE WITNESS: Eocauso lie had the funds to spend. 

THE COURT: I see. Whether or not it ’war reported? 

THE WITNESS: It was not reported. The ^unds w’ero | 
there to bo expended. 

A (Continuing) The total of the credits, $10,740.ft a. 

Wc deducted the credits from the money allegedly j 

i 

scent or applied and we had an adjusted rrror<- income of 


$ 93 , 732 . 87 , 


From this wo allowed the taxpayer the itemised 
deductions claimed on his return in full, $3810.3d. The 
taxpayer was allowed (" 0111 - exemptions for himself, his wife, 
an.l two children. The total is $r>?10.3G. 
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the corrected taxable income would be SCC10.3f> 
deducted from the adjusted gross income of $9 >, 732.37 re¬ 
sulting in the corrected taxable income of $f!7,52? s i 

' t 

I rom this tre taxpayer is allowed a credit for th< 
taxable income reported on his tax return. The resulting - 
increase is $Cu, 791.37, as the alleged increase in taxable 
income for the year 1 fi 7 . 

° After you reached this figure of £3*, 7"1.27, V :hat 
did you do then? 

^ ^-ion tnc taxes is computed on that amount. 

Q How did you go about, commuting the tax? 


l*y taking the tax tables fp^oi— ■' 


h:r the 


16 1 


year 1967 and computing them, based cn the tables ix the 
Internal Revenue Code. , ' 

0 I show you Government Exhibit 141 marked for 
identification and ask you if you can .idor.ti. fv that. 

A Y c n. 

Q What is that? 

A This whs the computation of taxes that I made 
for tho^yoars 1967, 15f3, jor.g, t - ;nc i ] g 7 r, > 

0 As to the vear 19f»7, after vou computed the tax, 
wh«at was your conclusion? 


tax. 


I concluded that there was a large deficiency in 
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What was that deficiency? 


A The deficiency wa s $36,600.70. Wo arrived at that 
by taking the corrected taxable income and npnlyinn the tax 
at joint rates, which came to S3"’, 703.06 . 

There wan no surtax in the year 1967. The tax 
paid on the return was $102.36. The deficiency of .income 
tax was $36,600.70. 

MR. FEINBERG: I ask that this be marked as 

Government Exhibit 145. 

S 

(Government Exhibit 145 narked for identification.) 
Q Agent, I show you Government Exhibit 145 and ask 

i 

you if you can identify this chart? 

A Yes. This was a chart that I made for the year 
1968 under the cash expenditures method. 

0 Was this chart prepared bv vou? 

i 

A Yes, it was. 

0 And it was nreparod on the basis of the exhibits 
in evidence in this case? 

A Yes, it war. 

0 It was prepared the same way as the chart in 1967? 

A It was. 


evidence. 


MR. FEIliRERG: The government will offer 14 5 in 


MR. ’1 ArTALI.'*: T have no objection subject to the 
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Court's instruction that this chart is not o’d/brcc but merely 
tho government's contentions. 

THE COURT: Same .instruction . 

(Government Exhibit 145 is receive! in evidence.) 

THE COURT: Counsel didn't ask you one question 
on that prior exhibit. I take it on the one you are about 
to discuss, you have shown along the various items the dif¬ 
ferent exhibits in evidence upon which vou re 1 ' - in computing 
those figures? 

THE WITNESS: Yes. 


II 

13 '| 

i 


.MR. FEIiJEERC.: May I again distribute conics to 
the jury, your Honor? These are the colics r:: - tho chart for 


18 i' 


10 . 33 . 


(Pause.) 
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1 

• 

Q Agent Spadoln, could you explain the ahart for 


3 

1968 an you did for 1907? 


4 

A As in 1967, thin is a chart for a Hoped oxnondi- 

• i 

5 

turcs and sources of income for Gilbert and Rosalie 

* 

6 

Fisher; money allegedly spent, or applied by the taxpayer. 


7 

Again we have the cash in bank. This vear there 


8 

was an increase of $7,915.15. We applied the same formula. 


9 

Increase in balance from January 1 , 1968 to December 3.1, 


10 

1968. 


11 

The second item is purchase of land and home 


12 

construction, $3,782.10 , which was principal!'' furniture 

• 

13 

• 

and decorating for the home and some oooi exu^nses. 


14 

Purchase of automobiles. $7,536. *2. ”M'! was 

I 

15 

the purchase of two autom'biles. 

1 

16 

Cost of living, residence Englewood . 1 lev/ Jersey, 


17 

$11,385.84 , represents the cost of living from, the Communitv 


18 

Council, real estate taxes, gas and electric end other 

19 

. 

items. 


20 

Medical expenses of $780.99, ernin doctors and 


21 

dentists. 


22 

Miscellaneous expenses, $3,372.28 represents 


23 

principally the expenses on the apartment at 2190 Madison 


24 

A 

Avenue, telephone, rent, purchase of books, naymont of 


® 25 

taxes, sundry items. 
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•2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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Loans and repayments, $2,839.47 in again repay- 
racntr. of principal on tv:o rooming houses that were owned 
by the Fishers. 

The total is $37,532.3 6 . 

Fron this v/o allowed various credits. 

Loans from individuals, again a loan from Anna 
Snype, $2,000. Insurance dividends from the VA, $61.20. 
Total credits, $2,061.20. 

We subtract this from the money nlloged.W spent 
or applied and we have an adjusted cross income of 
$35,471.16. 

Again wo allow the . itemised deduct idns on the 
return, $3,796.97. Four exemptions, $2409, totaling 
$6,196.97. 

Subtracting this from the adjusted cross income 
we have $29,274.19. 

This is deemed to Ido the corrected taxable income 
r We allowed the taxpayer credit for reporting 

income report ad on the return, $8,714.67.' The alleged 

increase in texalbo income, $20,559.52. 

* / 

O Nov;,after you reach this figure for year 1968, 
what did you do then? • ^ j 

A Then we computed the tax. 

We took the corrected taxable ireemo $29,274.19. 
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Ana in, v:e applied the joint, rates. The tax is 


$7,596.93. 


The curcharoc in 1963 v/as $569 .77 . 

The total tax $8,166.70. 

The taxpayer paid with his return $1,540.01. 
The deficiency of income tax for the vear of 1968 was 


$6,626.69. 

Q And these numbers over here on the rirrht of the 
chart, are those the exhibits? 

A These represent the exhibits ovidoneincj those 
numbers. 

(9 Thank you. 

MV.. FKIMRERG: May this be marked Government's 
Exhibit 146 . 

(Government's Exhibit 14 6. narked for identi¬ 
fication .) 

Q Aqor.i. Gondola, I show you Government Exhibit 146 
and ask if you can identify this. 

/V Yes. This is a chart I made for the vear 1969 
on aliened expenditures and sources of income of Gilbert 
and Rosalie Fisher. 

Q Did you make this chart on the basis of the ex¬ 


hibits in evidence in this case? 
A I did. 
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2 HR. FETNP.ERC: Tho Government would offer 146 

3 in evidence as an aide mcnoire. 

4 MR. NAFTALIE: No objection,subject—I assume it 

5 is received in precisely the same way. 

6 THE COURT: Yes. 

. 

7 (Government’s Exhibit 146 received in evidence.) 

® Q Agent Spado!a, can you explain this chart, please? 

9 A This is for the year 1969, alleged expenditures 

I 

10 j and sources of income, for Gilbert and Rosalie Fisher. 

| 

11 Once again, we take the money allegedly scent or 

12 applied by the taxpayer. 

13 j The cash in bank in 196 9, there was nr. increase 

l* 1 ; of 520,940.77 in the bank accounts. 

15 The second item .as purchase of land and hone 

16 construction, $.1,000. 

17 This represented furniture and decorating ox- 


nansos. 


cars. 


Purchase of automobiles, $10,272.37. 

This represented several, purchases of cars, two 


Investments, S3G00. This had to do with the 
Bcrricc Variety Store. 

Cost of living residence Eng.loweod,New Jersey, 
$13,315.59. Again, this was tho Community Council of New 
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York figures plus real estate taxes, gas and electric and 
small sundry ftouschold items. 

Medical exposes, $129.GO for doctors and dentists. 
Miscellaneous expenses, $(1,9 59.02. 

Again, this was the rent on the apartment at 2190 
Madison Avenue. It represented expenditures for telephone, 
for insurance, life insurance, purchases of rone books and 
payments of taxes and some leans. 

That represented that total 
Loans and repayments, $2,999.84 is again princi¬ 
pal payments on two rooming houses owned by Gilbert, and 

i 

Rosalie Fisher. 

The total for 1969 was $61,217.69. 

From that we allowed various credits. One, loans 
from individuals, $3,000. Aaain a lorn from Anna Srype. 

Insurance dividends. Veterans Admini r.fration divi¬ 
dend $61.20, totaling $3,061.20. 

We subtract that from the total of money allegedly 







1 


come 6 


Sondoln-direct 


•138 


i 




Wo reduce that by the taxpayer's taxable incone 
reported on his return, $5,618.94. 

The difference, $45,212.73 is the aliened increase 
in taxable income in 1969. 

0 What did you do after that? 

A Then vc followed the sane procedure. We took 
the corrected taxable income of $50,331.67, applied the 
joint rates. The tax was $17,475.84. 

The surcharge in 1969 was 101 of the tax which 
was $1747.58. 

The total tax, $19,223.42. 

The taxpayer was allowed credit for -axes paid 
on his return of $1,110.36. 

The deficiency of tax, $13,113.06 for 1959. 

0 And these figures over here represent exhibits in 
evidence, is that correct? 

A Yes, thev do. 

MR. FEIKP.ERG: Mav this bo narked Government 
Exhibit 147, nloase. 

(Government Exhibit 147 marked for identifica¬ 
tion. ) 

Q Agent Sp _1 ola, can you identify Government Exhibit 

147? 

A This if. a chart prorarod for the year 1970 for 
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1 

• 

alleged expenditures and sources of income for Gilbert 


3 

and Rosalie Fisher. 


W . 4 

Q Did you prepare this chart? 


5 

A J did. 


6 

Q Based on the exhibits in evidence? 


7 

A I did. 


8 




MR. FEIHBERG: The Government offers 147 in ovi- 


9 

donee. 


10 




MR. UAFTALIS: No objection. 


XX 11 

(Government's Exhibit 147 received in evidence.) 


12 

• 



Q Agent Spadola, could you explain this chart,147, 


13 

• 

' 

for the year 1970? 


14 




• 

A This is again a chart, for 107 0 for alleged ex¬ 

. 

15 

penditures and sources of income for Gilbert and Rosalie 


16 

Fisher. 


17 




The first item, cash in bank, there is a de¬ 


18 

crease of $43,081.53. 


19 

When the balances were taken at the end o" the 


20 

voar, the taxpayer had withdrawn $43,031 more out of his 

| 

21 

account than he had started with so conversely we allowed 


22 




him a credit. 


23 




Q Now, is the erreat amount of this withdrawal 



figured out here in the chart? 


• « 

, 



A Yes, it is. ?* 4 98 
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1 

• 

Q What is that? 


3 

A That would bo in the cash on hand, and I will c >- 

j 


4 

plain that when 1 (rot thoro. 


5 

0 Fine. 


6 

A Tho second iter, was Purchase of land and hone 


7 

construction, $1500, which was for furniture and decorating. 


8 




Purchase cf autonobiles, $13,755.45 for purchase 


9 




of several automobiles, including a Jaguar and T believe j 

I 

10 

a Cadillac. 


11 

Investments, $34,044.32. This represented moneys 

• 

i 

12 

invesccci in a vvaicty store called Bcrnice*s Discount 

• 

Cost of living, residence, Englewood', :;t>v Jersey, 

14 

j 317,015.69, represented by Community Council cost cf 


15 

| living figures plus real estate taxes of more than $4,000, 


16 

gas and electric and small sundry items. 


17 

Medical expenses, $665.70, doctors and dentists 


18 

. 1 



again. 


19 

Miscellaneous expenses, $17,629.31. The bulk 


20 

of tnat, about $10,000, represents tho bail bond. 


21 

MU. wAFTmLIS: Your Honor, I have an application. 


22 

Should I approach the bench? 


W 23 




THE COIJPT: Yes. 


24 

• 

(At the side bar.) 


25 


C 


MP.. N AFT A 1 . 10 ; Your Honor, J have a motion to make 



S''fry 
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2 

3 

4 

5 

6 

7 

8 
9 

10 i 

1 

11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

09 


23 

24 

25 


for a mistrial now. 

Mr. Feinberg and I stipulated as to the amount 
of the*$10,000 expenditure specifically onittinq anv ref- • 
erence tc bail bonds. 

You remember in the first trial there was sene 
testimony about a guy named Sarqio Polankcy . 

In any overt, your Honor, the defense in this ease j 
has taken great pains in its arguments to the Court and in 

i 

its arguments with Mr. Feinberg to exclude all references 
to anything which would hint that this man has ovo'* had 

! 

any crimin'. 1 record or been brought up on my charges or 
anything of the serf. 

If your Honor recalls the strenuous argument I 
made which your Honor very kindly went aim- with, about 

• ‘ j 

the I RT locking him up, which, you soecif icaliv redacted 
from the transcript, Government Exhibit f>8? - this bail 

. I 

bond natter related to it and it is a natter which is not 

f 

in evidence. 

I regard it as highly prejudicial and T think 
that Mr. Feint erg's agent, should ha**c we 1.1 known the fact 
that that was not a mutter of evidence in this case. 

That evidence is not in evidence in the first 

i 

place land it seems tc me this man has worked closely with 
Mr. Feinbera throughout the whole trial and should have 
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1 

1 1 

i 

1 


• 

2 

anybody with your ornoriencc thinks that this statement 




3 

apparently, which is an inadvertent slip, should bo the 




4 

basis of a mistrial. 




5 

It had no moaninn to nc. If you think it had a 




6 



- 



meaning to the jury, I am prepared to give any instruction 


- 


7 

you want me to give to the jury. You tell re the instruc¬ 




8 

tion vou want re to dive the jury and I will follow it 




9 





10 

word-for-word. 





MR. NAFTALI5: Might I think about this for a 




11 

fev/ seconds? 

i 



12 

I 

1 

THE COURT: Yes, you may. 

1 

i 

! 


• 

13 

MR. NAFTALIS: I know,your Honor,sometimes the 

1 

1 

! 



14 

i i 

j 

1 medicine i .3 v.’orsc ~'ig clisense 

i * 1 

. 



15 

j 1 

7HE COURT: Tn.at is not so. I -am just saying to 

1 

1 



16 

vou and I on repeating it, I am flabbergasted by your 




17 

notion. I give you whatever tine vou rccrui-o to think 




18 

1 

| a rout it and I will take your request and wk -ever it is, 
i 




19 


1 I will foj1 0 v it explicitly. As they used .0 sav, ver— 



20 

1 

batim." 




21 

MR. bAFTALIE: I don't have any si'rrrostin — if 




22 

i 

! 

Mr. Feinberg would consult with his witness and just 



w 

23 

instruct him not to refer to that any more in his testimony. 




24 




• 

25 

MR. FE niEFRO: He won't. 

1 

| 





(In onon cou/...) 
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BY MR. FEIMPERG: 

Q Agent Spadola, would you continue? 

MR. NAFTALIS : I thought I was being given a 
fev/ minutes to consider this other ratter. 

MR. FEINBERG: I'm sorry, I apologize. 

(Pause.) 

(At the side bar.) 

MR. NAFTALIS: I have decided I think your Honor 
is right that it is bettor to leave things the way thev 
are. I think that I would only unduly highlight it now 
and I don't think an instruction would bo cf nnv signifi¬ 
cance. 

Thank you. 

(In open court.) 

BY MR. FEINBERG: 

Q Go to the next item. 

A The next item was loans and repayments, F2.195.23. 
ibis was piincipal pavmcnts on two rooming houses owned 
by Gilbert and Rosalia Fisher. 

The next item is cash on hand, $3?,000. 

This represented withdrawal from Mew York Bank 
for Savings of two cashiers checks in the amount of $19,500 
each in October of 19"C. 

h’e allowed the taxpayer credit of SB, 195.*3, which 
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represented expenditures -from the date of that withdrawal 
to the end of the year 1970. 

Q Lot mo interrupt here for one nomonf. 

I show you Government Exhibit 14 0 narked for 
identifiention and ask if you can identify that. 

A Yes, 1 prepared this. 

Q What is that., sir? 

This is the detail of expenditures for the period 
October 15, 1970 through 12 - 31 - 70 . 

Q DOCS that computation reflect credits given from 
this withdrawn 1 of $ 39 , 000 ? 

A Yes. The total here is $5,495.43, ’-rich wo allowed 
as a credit against the withdrawal of $ 39 , 000 ., charging 
the taxpayer with $33,504.57. 

Q Continue. 

A The total is $78,023.74. 

Against that we allowed the taxpayer insurance divi¬ 
dends credit from the Veterans Administration of $* 6 . 

Unrcportcd wages of $1,170. Taxable income re- 
poi ter. $ 1,802.71 on a single return. Married, but filing 
separately, total of $0,038.71. Subtracting this from the 
$78,028.74, wo have .adjusted cross income of $71,990.03. 

Itemized deductions on the returr, $5,527.98 plus 
the exemptions, four exemptions, $2500; credits allowed 
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° I show you Covornmont Exhibit 148 for identifica¬ 
tion and ask if you can rocoonisc it. 

A I do. 

Q What is this? 

A This is a summary of the allcced taxable income 

and tax liability for Gilbert and Rosalie Fisher for the 
years 1967, 1968, 1969 and 1970. 

Q Did you prepare this chart? 

A I did. 


Q On the basis of the four orevicus charts? 


13 ii 


Yes, I did. 


MR. FRIEDERG: The Government offers 148 in 


evidence. 


18 !! 


21 i 


MR. I1AFTALIS: No objection. 

I assume it Is accepted — 

THE COURT: The sane instruction. 

(Government Exhibit 14G received in evidence.) 

0 Agent Spadola, could you exnlain this chart, 
please? 

A a hi s is a sumjimrv of alleged t axablo income and 

tax liability r or the years 1967, 1968, 1969 and 1970 for 
Gilbert and Rosalie Fisher. 

Or. the too half of the chart v.*c have the alleged 
taxable income. 


r 
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For the year 1967, the incore reported per return 
was $731.14. 

The corrected income won $87,522.53. 

The increase in income $86,731.37. 

In 1968, reported income per return, $8,' 7 14.67. 
Corrected $29,27419. 

Increase in income $20,559.52. 

1969, reported per return, $5,618.94. 

Corrected $59,331.67. 

Increase in income, $45,212.73. 

1970, reported on the return, taxable inccrm 

p/*5.52 • 

Corrected taxable income, $63,962.05. 

Increase in taxable incoTe, $63,236.53. 

The lower half of the chart,vre have the alleged 
tax liability based or. the figures above. 

In 1967, taxes paid per return was $102.36. 
Corrected taxes, $37,703.06. 

The deficiency in taxes, $37,600.70. 

1968, paid nor return, $1,540.03. 

Corrected, $2,166.70. 

Deficiency in tax, $6,626.69. 

% 

1969, paid err return, $1,3]0.36. 

Corrected, $19,223.42. 
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Deficiency, $18,113.06. 

In 1970, onid per return, $101.57. 

Corrected, $25,009. 

Deficiency, $24,909.32. 

MR. FF.INBERG: I have no further cruer.tions of 
this witness. 

MR. NAFTALIS: Would you put 1967 hack up? 

MR. FEIMBERG: Pure. 
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CROSS-EXAMIHAT T OH 
BY MR. NAFTALIS: 

q nr. Spadola, these charts, I think you have in¬ 
dicated these charts v;erc prepared based upon exhibits that 
are in evidence in this casoj is that correct. 

A Yes. That's correct. 

j 

Q I think you have indicated in resconse to that, 

in response to the question of his Honor, that you listed 
the exhibits in a right-hand column, as I look at the chart, 
and in a right-hand column as the jury looks at the chart. 

Did you take into account the raking of thin chn-t ; 

•* i 

I 

anv of the testimony that was given by the live- vitnosees who, 

I 

have testified here the last three days? , 

j 

A I'm not sure I quite understand you. 

0 Let me sec .if I can do it a different ’.’ey. 

I 

Were you present in the courtroom it an-’ time to 

• . i 

hoar the testimony of any witness M at aepc.-.-v-rl here ta tcsti- 


^ Ho, I was not. 

Q - When those gentlemen with the 't'.io machines made 
ur> the transcriot at the end of the d.-.v, did on read the 
testimony ok any of t.ho witnesses who testified those last 


throe dnvs? 


At thin r c .\nt T have not. 
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Bo, therefore, this aid. memoir is based sololv 


upon tho exhibits in evidence? 


MR.FKIHBKPC.: T will object to that. I will 


object to that conclusion. 


MR. NAFTALIS: That's v/hat ho testified to. 

MR. FEINBERO: It is a conclusion that Mr. Nnftali.s 
is stating hero. 

THE COURT: Ho nay ask v/hat the basis is. 

Q These charts that you made are based solely on the 
exhibits in evidence; is that correct? 

A That's right, sir. 

0. And your interpretation of the exhibits? 


Q And in that connection I take it vou must have 

j * 

looked at every exhibit that is in evidence here? 

A At one time or another I have seen them, yes. 

■I " 

Q You have looked at the exhibits and made up charts | 

i 

I 

in conformance v/ith the expenditures theory? I 

I 

A That's correct. 

0 And you have set up this cha^t in sunoort of the 

government's expenditures theory in this case; is that right? 

A Yes. 

0 I take it the basis of that theory is you look at 
a fc 1 lov: and you sea whether or not he snendu a certain amount! 
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2 of money; is that correct? 


Yes. 


Q In thin ease, you aro 'looting at Gilbert and 
hosalie Fisher, and then,1:7 you fool that it can't bo ox- 

j 

plained you therefore make it income for that vear; i.r> that 
correct? If you can't explain it to sene n^r-taxablc source 
that year you charge it as taxable income for that year. 

A Theoretically that's what hapoons. 

0 That's what the theory is all .-bout? 

A It is more involved than that, but, basically, 
that’s what it is. It is a simple concept. 

I 

• u.\. i.. tai.-.m.; ... caw : i r .>.4 exiia'ac, 

i 

in doing an exoencUcuro.s analysis it is nr-rfertly aporonriate j 

• 

anc proper for you to take :nto account nriov accumulations 
of monev? Is that richt? 

A If there are any, yes. 

Q Because if there are prior accunuiatisns of monev, j 

I 

they can provide a non-taxable source for the expenditures 
that were made in this taxable year; is that correct? 

A They can be a source if they are scent. 

0 So, Cor example, on this chart vou list expenditures 
right here at the top? 

A Yes. 

0 You may or m<- down from the witness stand. Would it 
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ngcq -\ 
he easier for you? 

(Pause.) 

I take it what you did here, starting ir. '67, vas 
you took a bunch of expenditures which you attributed to the 
taxpayers, Gilbert and Rosalie Fisher? 

A Yes. 


O 

riyht? 

A 

Q 

icallv? 
A 
O 
A 


You listed them: you totalled then up; is that 

Correct. * 

Then you listed down here sources of income has- 

Yes. Credits. 

Credits include sources of irconr^ 

Yes. 


0 What you did in your final analysis was to sub¬ 
tract the source of income from the expenditures? 

A Correct. 

Q And the differentiation, under your theory, the 

Government's theory, you attribute it as the Ilk? income? 

A Kicjht. 

0 Pnder the record croup of thinps, so-called creditsi 

if there were prior accumulations of money it would be an- 
o’-onrj ife to list thut as a credit; is that correct? 

A That would : it ho a credit :>cr so. It would d emend 
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or what v/o aro talking about, vmat form it is in. 

Arc you speaking of money that would be in a bank? 
Someone's vault? 

Q Let's make it more practical. You have a figure cfj 
cash on hand, $ 1 , 000 . 

A Yes. 

0 You have used that figure of cash on hand, $1,000, 
to reduce the amount of expenditures? 

A This was money in the pocket or i :i the home. 

Q So, for example, if you had cash o-- hand instead 

of $1,°00 to subtract from this $101,00", if you had cash en 
hand of $104,000, you would have a zero-at the bottrm? 

A Yes. 


Q 


There would bo no taxable income? 


A Right. 

Q I take it that you knew, or it had core to your 

attention, in connection v;i ih this case, that !'r. richer from j 
the year iu least beginning 1900 has been involved in gamblinc 
is that correct? 

A Yon. 

Q I think as a matter of fact that's a line of work 
in which cash i.s a vehicle which is used verv extensively? 

A Yes. 

I take it fan t as somebody vko is involved in 
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(Tumbling ho bar. a fair amount of cash on hand? 

MP. FFINBEP.G: I will object to that question 
that has boon asked o r thin witness. 

Q Based on your experience, isn't that a fair and 


honest thing to say? 


I don't really know, 


Lot's get a little more into the case. 

You have indicated you have examined the exhibits 


in this case; is that correct? All of them, right? 


12 !| 


Prior, yes 


One of the exhibits in this case is Exhibit f>3A 


20 I 


in evidence, which is transcript testimony given about a 
divorce hearing by Mr. Fisher? 

A Yes. 

o Do you recall Mr. Fisher's testimony in there, do 

you not, in which he indicated that in 19PG he had c, Ivon some 
$1*13,000 to Rosalie Fisher? 

A Yes. That was in there. 

I take it that in computing this chart you did not 
take into account thgt Lxhrbit GOA, that is the reference to 
the $103,000? Is tha t correct? 

A I did not, no. 

0 You ignored that exhibit? 

A I had r.o evidence that ther^ wan anv nonce that 
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existed. 

Q Had you taken that exhibit, offered by the govern¬ 

ment, into account, vou would then have had down here cash on 
hand, the figure of $193,900; is that correct? 

A If I had taken it, yea. 

O Which v:ould have made a zero balance; indeed, it 

would have made better than a zero balance? 


A Yes. 

Q In fact, the government would have owed him money 

under your theory, right? 

A Correct. 

Q As a natter of fact, ho there‘"ere w-vid have had 

a carryover of some $ n 0,0 0 0 to carryover against 195S, 

1959 and 1970; is that correct? 


A Conceivably, yes. 


o 


Another thing, Mr. 


0 padc In; 1 o r r. s r. r c d e '1 u c ta b 1 e, 


are they not? 

A Yes. 

O I think you have indicated earlier that '*ou had 

information Mr. Fisher for rone neriod of time was involved 
in gambling; i r; that correct? 

A That’s right. 

O I take it is fair and honest: to say you know fro/n 

your experience that sometimes a gambler wins and sometimes hr 
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lor.es; is that correct? 

A That's correct. 

O I take it that there is no credit on this charge 

for any gambling losses for Mr. Fisher during any of these 
periods. 

A There is not. 

Q Let’s go hack up to these expenditures for a 

nonent. 

You have taken into account in dctormininci the 
tax liability and everything else in this case aqainst Gil 
Fisher expenditures that v.’cre male by Rosalie Fisher- is 
that right? 

A Tha t' s co rroc L. 



Q 

In other words, what you basically 

did was 

if ther 

v.-cre 

a 

number of checks offered in evidence V 

y Roselle 

Fisher 


A 

Yes. 




O 

She bought a number of thincs? 




A 

Yos . 




Q 

Seme of then was as insignificant 

ns Fetter 

Homes 

and 

Car 

Jens for self and other vorv personal 

items; is 

that 

cc rr 

act 





A 

That's correct. 




o 

In the incr.ro evasion case a gains'* 

r'i;. *'vs:i 

or thov 


;ore charged un as exsanditurns? 
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A Yes. 

Q Throughout the four years? 

A Yes, all four years. 

l 

Q That vms based solely upon the use of the exhibits? 

i 

I an being a little repetitive, but I want to bo sure on that.I 


Q You have an iten here of the purchase of land and 

I 

home construction in the amount of S9.?, n 00; is that correct? j 

i 

A That's correct, yes. 

Q That involves, docs it not, some land in Nnglewood ,j 

How Jersey? j 

. t 

I 

TV rn 1 COO ^ I 

* V - 1* a *- WtA o Ci.Mi L W J- v-liC V ■ O . 

! _ 

0 That was the greater part of it? 

A No, no. The la..J was only Sir, 000. 

Q I'm sorry. I'm confusing you. 

What I meant was that the Nnglcwocd property, both t 
the land and the house, that's what this is all relatin'* to? J 
A The bull: of it is there. 

i 

Q Is it not a fact, sir, that the documents, the 

exhibits, in this case, indicate that that land was purchased 
by Gilbert Fisher, Sr. and r.ulu Fisher? 

A That's correct. 

Q As a matter of fact, exhibit 70 plainly states that, 
does it not? That's >no of the exhibits. 
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sec it? 


Yon. 


Then there is an assignment on the back. Do you 


6 

0 That's the deod to tho propertv. Exhibit 38 is 
7 the agreement between Mr. Mentos, the builder, and Gilbert and 

O 

Lulu Fisher; is that correct? 

9 A Yes. 

19 i Q That's the older Mr. Fisher. 

11 | 1 think you have indicated that all vou did in 

. 

12 jl making vn this chart was to rely on the exhibits; ir that 


correct? 


There was wore to it than that. 

This can only purport to bo a representation of 


evidence ir. this case, right? 


True. 


Q And tho evidence in this ease ir cither exhibit: 
testironv, or stipulation; is that correct? 

A That is correct. 

Q You have indicated of those throe classes of 

evidence that wore presented in this courtroom ever 
three—c\ey period, tho cnly class of evidence vou relied on 
was exhibits? 

A lie rel ied on exhibits, but in those exhibits wo 
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also relic.d on who made ~avnents. 

Q VTherc did you net that from? 


cularlv. 


Trorn the vnricur. exhibits — Mr. Montes, or.rti- 


I talc it, t sough, it is £e ir a no. honest to say 


that in attributing thin $32,000 cxnonrlitv.ro to land, house, 
and everything, that you attributed that to Gilbert richer, 
•Tr., this gentleman hero, although the agreements wore made 
and signed by Gilbert rishcr,Sr.,his wife Lu.v, and the 
people they dealt with? 

A Yes. 


In other words, you ignored, did ; ->u not, the 
P-'.ain face or tne document?? is that correct? 

A Yes. 

0 l.hat exhibit numbers can you tell ur vou relied on 

which indicate the payments thereon, the purchase of the land 
and the hone construct! on? 

A I don’t have the exhibit numbers, Vi+-_ 

Q here are a bunch of numbers (indicating). You have! 

i 

an exhibit list. 

Can you tell us which ones there show the oavmonts? 

Actually, why don’t we go through, the exhibit 
numbers on that? 

' ou .list exhibit 1 'i un there; is that correct? 
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A 


Spado! a -cron; 


4G1 


Yon, 


0 That's n document you relied on; is that correct? 

A Yes. 

O Exhibit 70 is the norocnont I *uct showed you 
signed by Hilbert and Lulu Fisher for the purchase of the 
house; is that correct? 

A That's correct. 

0 Exhibit 77 you relied.on. 

f,o the first document you list there, 7-5 there is 
nothing in 76 which in any way indicates that house doesn't 
belong to Gilbert Fisher, Sr. and Lulu Fisho r is that 
correct? 


That's correct, 


0 


That's a documert you specifically say you relied 


on. 


• low, / / , si t', anotner document vou sav you sneci— 
ficall-' relied on, is a document whi : nlaln.lv rentes, does 
it not, tliat the house is nssiqnod to Lulu T ’ishcr? Is that 
correct? 

A Tiia t' s cor rect. 

0 So there is nothing in th it document that in any 
way can serve as a basis for you making this a Gilbert Fisher 
expenditure? Is that correct? 

My Gilbert Fisher I mean .’Junior. 
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A I Jo. I had a basis -- under this document, no. 

Q You relied on the documents. That's why I am 

asking you. 

Exhibit 75 you indicate you relied on. Exhibit 
70 is a receipt by Mr. Nussman relating to his client. It 
says Lulu Fisher, indicating: Received from Sidney Cross 


monev which was received hv Mr. Gross from Lulu Fisher? is 

i 

that rioht? 


A That's correct. 

0 Exhibit 73A is another docuront of the lawyer, Mr. 


Jinan, which also indicates he received nenov f rro Mr. 


O ro n 5? v/hich hr»cl hoc^r. received fror* i s i 

' . ' . . I 

I 

correct? 

A That's correct. 

Q Document 00, that's a reference to client Lulu 
Fisher? is that correct? 

A That's correct. j 

0 A deposit to Mr. Nussman for Lulu Fisher? 

A Correct. 

0 And Exhibit 01 is a choc): from M**. Mussnan, Lulu 

Fisher's lawyer, to Is.* ac Sherman and Tamara Shaman? is 
that correct? 

A It is a cheek Iron Mr. Nussman, vos, J -o the 

c 

Shermans. 
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1 
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2 

0 Ho in identifier! hero on. Exhibit 30 on the lav;ver 

3 

for Lulu richer; in that correct? 

4 

A Yen. 

5 

Di.i ,cu i • noro those docup. outs? 

6 

Thin is correct, my understanding was that he wan 

7 

not her attorney. 

8 

° Did you get that understanding from looking at the 

9 

exhibits? 

10 

| 

ho. I got that undorntandina from Mr. Nussnan. 

11 

MR. IJAFTALIS: Your Honor, I novo no strike that. 

12 

1HE COURT: \ou asked him for whom he got the j 

13 

understanding. 

. 

14 

MR. HARTAL IS : Your Honor, his to s timer, v — 

* { 

15 

THE COURT: Don't argue. Overruled. 

16 

Q You read Mr. Nussnan's testimony? 

17 

I 

A 1,0 • 1 spoke to Mr. Hussman and I interviewed Mr. 

18. 

Nussr.an several times. 

19 i 

0 This is your interpretation of what Mr. Uusrrnan 

20 

had to say on the stand; in that correct? 

21 

A Yes. 

22 

0 I take a.t, base! on that interpretation, you have 

23 

ignored those documents and attributed those expenditures to 

24 

Mr. Fisher? 

25 

MR. T 1,1 .'HERO: j will olvjrc*: to the statement that 
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pgcg ^ Sn.idola-cross /\c,a 

this witness ignored any documents. 

THU COURT: Put the question to him again. 

(Record rend.) 

A I didn't ignore the elocutiont per no. I interpreted 
the documents based cn information I had with the attorney 
and various other people that I spoke to and interviewed and 
anochei agent interviewed that none of these monies care 
from Lulu Fisher or Gilbert Fisher, Sr. 

Q You have net seen that in the transcrint in this 
trial, have you? 

I 

A I have not. j 

I 

I 

Q You are relying in that regard not or. nn^thincr i 

•which is in evidence before this jury on ’which the make a 
solemn verdict of guilty or innocence -- 

MR. FEIIJBEP.G: T object .to that. 

t 

l 

THE COURT: Sustained as to form.. 

Q So that judgment, Mr. Spado la, was made on inhuma¬ 
tion which is available to you in which vou have intororctod ■ 

t 

hut which is not part of the testimony in evidence before j 
this jury? 


2>1 I 


MR. FEIUBEPG: I object to that ourscion. 
THE COURT: He said ho didn't know what the 


testi nor. v wa s. 


I have not. read the transcrint. 
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2 

3 

4 

5 i 

6 

7 

8 
9 

10 
11 

12 ! 

13 !l 

14 

15 

16 

17 

II 

|| 

18 | 

I 

20 l 

21 

22 
23 

2-1 I 
25 


THR COURT: I have already told the jury that the 
only judgment with respect to those fact issues will rest 

| Up ° n the jury hisrd unon the evidence in the case which will 
include doe-•'nones plus oral testimony heard by the -jury, 

It is not limited to documents alone. The evidence in the 
case is testimony plus documents. 
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• 

2 

eormcj 2 

Spado!a - cross 


O 

Q 

You know from your analysis of the documents 


O 

in evidence here, that there are no documents in evidence 


4 

in this 

case which indicate Mr. fisher ever paid those 




0 

expenses 

, is that correct? 


6 



1 

7 

A 

That is correct. 


i 

8 

Q 

In any event, when you did your analysis for 


1969, you still attributed the expenses reflected on 


9 

Exhihits 

132 and 133 to Mr. Fisher, is that correct? 


10 

A 

I did. 

. 

11 

0 

That was in conformance with your theory? 


12 




A 

That is correct. 

• 

13 

Q 

1 want to show you Exhibits 129C, D, E and F 


14 





in evidence. 


15 


You have reviewed those'documents , have you not? 


16 


• 


A 

I have seen them, yes. 


17 

q 

You can take another look. 


18 

A 

That's all right. This is Lite apartment. 


19 



• 

20 

Q 

These documents relate, do lley not, to rent 



pci i 1 by 

li.s. Duncan or Miss Duncan on an apartment that 


21 

she had 

in How York City, is that correct? 


22 



— 


A 

1/oJ 1 , it is rent on an apartment. It is leases 


23 




on an :»p 

irtment in Now York Citv, ves. 

• 

24 

0 




The lease is in her naro? 


25 


TLio lease is in the name nr Bernice Duncan. 
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• 


2 

Q Those records reflect payments on the lease, 

• 


3 

is that correct? 

-O' 


4 

A They do, yes. 



5 

0 There is nothing in anv of those records that 



6 

indicate that Hr. Fisher paid any of that rent, is that 



7 

correct? 



8 

A On these documents, no. 



9 

0 There are no other documents in evidence in 



10 

this case, are there, which indicate that Mr. Fisher paid 



. 11 

Miss Duncan's rent, is that correct? 



12 

MR. FFINBERG: I will object to that question 

• 


13 

«3 to whether or not there are other documents in this 



14 

case that go to that question. 



15 

THE COURT: If you know, he may answer. 



16 

0 Do you know of any other documents in this case 



17 

which indicate that he paid her real? 



18 

A No. 



19 

Q In any event, in reliance on the exhibits you put 



20 

down hero that you relied on,these Exhibits 129C,D, E and 



21 

F, is that correct.? 



22 

A That is correct. 



23 

0 And attributed Mrs. Duncan's rent payments for 

• 


24 

the apartment in New York City to Mr. Fisher, is that cor¬ 



25 

rect? 




526 




southern oistmict court repori li»s u s. courthouse 











i 

• 2 

3 

4 

5 

6 

7 

8 

9 

10 
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13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


4 Spadola-cross 468 

A That is correct. 

0 He was charged with an expenditure? 

A Yes. 

MR. NAFTALIS: May I have Exhibit 105, Mr.Feinberg 
Let rue have actually 100 to 105. 

MR. FETNBERG: Mr. Naftalis. 

MR. NAFTALIS: Thank you. 

0 Mi. 1einberg has helped explain two documents to 

ms. On this cost of living, residence, Englewood, New 

Jersey 

A What year is that? 

Q 1 have got 1969. Actually I think it appears on 
all the charts beginning with 1967. 

A Right. 

0 i take it that basicall> every expense that was 

made in connection with that piece of land and that house 
yon treated as an expenditure to Mr. Fisher, Jr., is 
that correct? 


A 


That is correct. 


0 You made no distinction, did you, between the 
time, that is the time between 1967 and — in other words, 
'/our approach was no different for the period 1967 through 
1969 when full and complete title was in the names of 
Gilbert. I i.,lu:r, Sr. and Lulu Fislu.r, is that correct? 
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9 

2 

A That is correct. 

V 4 

3 

Q So, therefore, when the beneficial ownership of 


4 

the property was in the grandchildren, the boys, Gilbert 


5 

i 

the Third and Jeffrey, with Gilbert Fisher, Jr. holding 


6 

solely as trustee for them, that didn't change your 


7 

analysis? 


8 

• 

o 

< 


9 

Q So I take it, if I undersatnd it correctly,you 


10 

took every expense of Rosalie Fisher which could be docu¬ 


11 

mented throughout the whole four years and charged it to 


12 

him under these charts, is that correct? 

• 

13 

A That is correct. 


14 

Q You took every expense you could document over 


15 

the whole four years of Bernice Duncan and charged it to 


16 

this man, is that correct? 


17 

A That is correct. 


18 

Q You also took every expense of Gilbert and 


19 

Lulu-- Gilbert Fisher, Sr. and Lulu Fisher, in connection 


20 

with the house in Englewood, and charged it to this man? 


21 

1 

MR. FEINBERG: Objection. 


22 

THE COURT: Sustained. 

V.-' 

23 

0 You took every expense of the house which was 

• 

24 

owned, the title to the house was in the name of Gilbert 


25 

Usher, dr. and Lulu Fisher, is that correct? 
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2 

A The title of the house, yes. 

3 

Q They signed all the agreements, is that correct. 

4 

to your knowledge? 

5 

A I don't know. To my knowledge, the agreements are 

6 

signed, but I don't really know whether they signed them 

7 

or not. 

8 

Q None of the evidence that you have looked at in 

9 

this case has indicated in any way that those are not 

10 

their signatures, is that correct? 

11 

A Uo, I didn't say they weren't. 

12 

0 In any event, that house which they held good title 

13 

to, is that correct, there were no liens on it or any¬ 

14 

thing like that, is that right? 

15 

A That is correct. 

16 

0 You took all the expenses of that house which 

17 

they held good and proper tile to and charged them to 

18 

Gilbert Fisher also? 

19 

A Yes, those we could document. 

20 

MK. NAtTALIS: Your Honor, I might be done if I 

21 

could have just one minute to chat with Mr. Wallace. 

22 

3 think I am really at the end of the road. 

23 

THE COURT: All right. 

24 

(Pause.) 

25 

MR. MA)TALIS: I think I am done, your Honor. 
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Thank you, Mr. Spadola. 

MR. 1EINBERG: Your Honor, I have a few questions, 
if I may, on redirect. 

THE COURT: If you would like. 

MR. FEINBERG: Thank you. 

REDIRECT EXAMINATION 
BY MR. FEINBERG: 

Q Agent Spadola, under the cash specific expendi¬ 

tures theory, do you have to eliminate, as best you can, 
all non-taxable sources of income? 

A Yes. 

Q In this case, for the years 1967, 1968, 1969 and 
]970, did you consider all documented non-taxable sources 
of income? 

A I did. 

Q Did you give a credit to Mr. Fisher for those 

sources? 

A I did. 

Q In your investigation in t.his case. Agent Spadola, 

did you inquire into the income of Miss Bernice Duncan? 

A I did. 

MR. NAFTALIS: Your Honor, I object to that. 

THE COURT: I will allow it. 

Q Did you inquire into the income of Miss Bernice 
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• 

2 

Duncan 

during the years 1967 through 1970? 


3 

A 

I did. 

. t. 

4 

Q 

Did she have any income during those years? 


5 

A 

None that we could find. 


6 

Q 

Did you inquire into the income of Rosalie Fisher 


7 

during 

the years 1967 through 1970? 


8 

A 

I did. 


9 

0 

Did she have any income independent of Mr.Fisher? 


10 

A 

She did. 


11 

Q 

What did she have? 


12 

A 

She did some- she had some sewing income. 

• 

13 

Q 

Other than that? 


14 

A 

None. 


15 

Q 

Did you inquire into the income during the years 


16 

1967 through 1970 of Gilbert Fisher, Sr. and Lulu Fisher? 


17 

A 

We did. 


18 

Q 

Did they have any sources of income? 


19 

A 

Very little. 


20 

U 

In the course of your investigation, did you 


21 

uncover 

the fact that they had applied for Medicare during 


22 

the years in question? 

Vi J 

23 

A 

Yes, I did. 

• 

24 

Q 

Agent Spadola, in the course of your investigation 


25 

did you 

investigate whether or not there were any sources 
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of income prior to 1967 for thin defendant? 

A We investigated and found none. 

Q /ou found none. Was there any documentary evi¬ 
dence of any sources of income prior to 1967? 

A Hone. 

MR. TEINBERG: I have no further questions. 

THE COURT: Before you go ahead, come up here. 

(At the side bar, off the record.) 

BY MR. FEIHBERG: 

0 You have the charts there. Do you recall Mr. 
Naftalis asking you questions about 1967? 

A Yes. 

Q Do you recall Mr. Naftalis asking you what would 
happen if cash on hand for 1967, instead of'.the thousand 
dollars, was $104,000; do you recall that? 

A Yes. 

0 You stated that that would be a credit, is that 
correct? 

A Yes. 

Q In the course of your investigation, did you 

fjnd. Agent Upadola, any documentary evidence of cash 
on hand prior to 1967? 

A 1 did not. 

MR. 1ECNBERG: No lurthor questions. 
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RECROSS-EXAMINATION 


BY MR. HAFTALIS: 


Spado J.a-recr os: 


Q Did you find any documentary evidence of cash on 
hand after 1967? 

A V/e found some. 

Q What was that? 

A Let me rephrase that. 

I didn't find any. I saw something in the tran¬ 
script, the redacted transcript, of the divorce proceed¬ 
ings. That was the only place I saw it. 

Q That was the document. Exhibit 68A, which refers 
to the $193,000 that Mr. Fisher gave to Rosalie Fisher 


in 1967? 


THE COURT: He testified to that. 


Q He testified to that, is that correct? 

A That is correct, yes. 

Q That exhibit and the testimony in that Government 

% 

exhibit you indicated you did not take into account in 
doing your chart, is that right? 

A That is correct. 

take it during any of youc examinations here, 
did you come into contact with Exhibit G? Is that a 
document you have seen at any time ju connection with this 


case? 
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recross 

A I don’t remember seeing this. What is the date 


on this? 


Q 1971, summons and complaint in a lawsuit by 
Gilbert Fisher v. Rosalie Fisher. 

A I don't remember seeing this. It might have 
been part of that divorce proceeding, I cannot recall, 
but the document per se I don't remember seeing. 

Q You don't recall this document? 

A . No. 

MR. NAFTALIS: That is all. 

redirect examination 

BY MR. FElNBERG: 

Q Aside from Mr. Fisher's own testimony in Nevada 
about that $193,000, did you ever see any documentary 
evidence of that $193,000? 

A I did not. 

Q And in the course of these years, 1967— well. 


never mind 


MR. FEINBERG: 
RECROSS-EXAMINATION 
BY MR. NAFTALIS: 


I have no further questions. 


Q Did you ever, during any of your investigations - 
let me withdraw that. Rosalie Fisher has talked to you and 


other agents of the Government? 
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A Yes. 

Q In the course of any of these interrogations of 

Rosalie Fisher, did you ever request that you go to open 
her safe deposit box so you could go and look and see? 

A We did not. 

MR. NAFTALIS: You never asked. 

MR. FEINBERG: No further questions. 

THE COURT: All right, you are excused. 

(Witness excused.) 

THE COURT: Call your next witness. 

MR. FEINBERG: Your Honor, the Government rests. 

THE COURT: Members of the jury, remain in the 
jury box and counsel, come into the robing room. 

(In the robing room.) 

MR. NAFTALIS: Your Honor, at lthis time we would 
move for a judgment of acquittal under Rule 29. 

If your Honor please, I think that from Agent 
Spadola's testimony, it is clear that the Government has 
attributed income to Mr. Fisher based simply.on at least 
m large measure of an arbitrary analysis of holding him 
responsible for every expenditure made by Bernice Duncan, 
Rosalie Fisher and indeed his own parents, Gilbert Fisher, 
Senior and I.ulu Fisher. 

Now, with respect to the Rosalie Fisher aspect, 
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there is testimony, although obviously there is a 
question, at least we believe deserve credibility involving 
Rosalie Fisher but at least there is testimony in which 
she indicated that her source of income was this gentle¬ 
man and the Esplanade Garage and a couple of other items. 

With regard to Miss Duncan, with the exception 
of a couple of items, the rest of that testimony, there 
is no direct evidence whatsoever, indeed there is no 
direct evidence at all which indicates that Miss Duncan 
never spent a nickel that wn.sn't Gilbert Fisher's during 
this period, and that seems to be the Government's theory. 

Similarly, with regard to the house in New Jersey, 
it seems to me that the Government's theory seems to make 
much of what I regard as highly prejudicial evidence with 
not as high probative effect as its prejudicial effect;that 
is, the delivery of cash and the like, certainly you have 
legal documents in that case—— 

the COURT: Are you saying the legal documents 
are conclusive? Isn't that one of the issues of fact, 
whether this wasn't a device to cover up a source of 
income and couldn't it be even the very means of evading 
the payment of t xes by using the names of third parties, 

in thls Case * it: was ' ifc so happens it was the parents whoso 
names were used ? 

rrp 
dc U 

SOUTHERN DISTRICT COURT REPORTERS U S. COURTHOUSE 







eo:mg 14 


Are you suggesting that a man who is charged 


has income can put property in the name of a third party 
and that this is conclusive that the property and the title 
to the property is that of the person who are the grantees 
under the deed and the man can use the names of third 
parties as the persons who enter into a contract,and it 
is beyond question on the part of the Government, to show 
what the true relationship is and isn't the evidence of 
the cash payments probative as to who actually was the 
party in interest? 

MR. NAFTALIS: Your Honor, I agree with you; 

as a matter of fact, I agree with every single word your 
Honor says. 

'the problem is you are always ahead of me, but 
I do put one dissent in. There is no question obviously 
that someone— I could set up a piece of property in Ken 
I’einberg’s name and it is really mine and it could be a 
device or vehicle for swindling somebody or doing some 
sort of oft'onse, civil or criminal, but I think we start 
from the first premise here; there is not a hint of di¬ 
rect evidence that that is what happened here. 

Mr. Nussman, the lawyer, indicated he thought it 
was a legitimate situation. 

There is no admission by Mr. Fisher to anybody 
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he dealt with that this was his home. 

THE COURT: Acts and conduct, of course, may 

pemjt an inference. 

In addition to that, there is evidence in the 
case, as I recall it, that the parents, who were quite 

advanced in years, to understate it, had no source of 
income. 

There is also the testimony, as I recall it, of 

Mr. Fisher, Jr. in the Nevada proceedings which would 

throw a very serious doubt that the father had a nickel 
of income. 

He even testified that he didn't know where ho 
got the money from, which „ ou i a k „ock out any claim which 

I suppose you are going to advance in this trial; it 

was advanced at the past trial, that the father had in- 
come as a gambler. 

There is the defendant's own testimony in 
that case. That isn't to be overlooked. 

There is the Medicare or Medicaid proof in the 
case, which in and of itself would suggest that he was 
Without source of income. 

Why isn't this an issue of fact as to whether or 
not the house, i„ fact, was his? Whether or not the money 
that was put up was his money and not the father's money? 
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Q On your theory, then, with due respect to you. 


that all a person need do to protect himself against a 


charge of this type is to vise cash and have a third party 


become the contractec on its various obligations and if 


real property is incolved, take the name of the real 


property in the names of third parties and if automobiles 


are bought, buy them in the name of third parties, and 


that isn't the law, and you know that as well as I do. 


I didn't mean to interrupt your argument. 


Go ahead. 


MU. NAFTALIS: I think 1 made my record and my 


argument. 


THE COURT:- Respectfully, your motion is denied. 


MR. NAFTALIS: Mr. Wallace has one matter he 


wanted to bring to your attention. 


MR. WALLACE: Your Honor, this is a certified 


copy of the appeal in the Nevada divorce matter which I 


informed you on Monday that this had occurred. There was 


some question about the w’eight of a telegram or telephone 


communication with an attorney in Nevada, 


It does appear from this that Gilbert Fisher and 


Rosalie Fisher are still man and wife. 


THE COURT: Do you want that before this jury now? 


Do you really want to go into that? That was one reason 
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• 

2 

I ordered the issuance of the subpoena today for this 

• 

3 

lady. 

r% 

■& 

4 

It appears it won't make any difference on your 


5 

statement if it were recognized in New Jersey. This is 


6 

% 

a bigamous relationship. 


7 

I am not going to stop you. If you want to put 


8 

anything in the record, you can file that in the record. 


9 

MR. MAFTALIS: I think he was attempting to sup¬ 


10 

plement a motion. 


11 

THE* COURT: The motion was decided the other day. 


12 

In addition to that, I held and the record is clear on it, 

• 

13 

there was a waiver in this case. 


14 

What do you want to file it for? 


15 

You can put it in the record. All you are doing 


16 

is cluttering up the record. 


17 

I am suggesting to you, you ought to think twice 


18 

about it because you may give the Government an opportunity 


19 

to go forward with your defense to go into matters that I 


20 

think they are precluded from going into now. 


21 

If what you say is so, he is still married to 


22 

Rosalie Fisher? 

v y 

23 

MR. WALLACE: If he is married to her, obviuosly 

• 

24 

she could not testify against him and the Government's 


25 

case would be in difficulty. 


• 
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2 

It is my belief that Rosalie Fisher and Gilbert 


3 

Fisher technically are still wed. 


4 

THF, COURT: There was nothing before me and I 


5 

certainly would not act on a hearsaytelegram of a lawyer. 


6 

You are simply trying to justify, I take it. 


7 

as far as what you said in the affidavit, the telegram was 


8 

fact. I will take your statement on it that you talked 


9 

to this lawyer. 


10 

MR. NAFTALIS: You made your record. I think 


11 

that is enough. 


12 

THE COURT: All right. 

• 

13 

Let's move forward. 


14 

MR. WALLACE: Thank you. 


15 

MR. NAFTALIS: We expect to.have a very, save for 

1 

16 

one possibility,«we expect to have a very short case. 


17 

As 1 told Mr. Feinberg, from the beginning, the 


18 

probabilities were very strong that Mr. Fisher would not 


19 

testify. Indeed they were about 90%, from the beginning. 


20 

and that is still the truth. In fact, it is now 100%. 


21 

Wo will not put him on the stand. 


22 

23 

In connection with certain stipulations and 

agreements and sicussior.s, Mr. Feinberg and I have had. 

• 

24 

he has agreed to stipulate with regard to the testimony 


25 

of three witnesses— four witnessess actually, to read in 
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the testimony that was given at the last trial by Aunt 
Janey Foy, 1 think her name is— 

THi: COURT: Is that the defendant's aunt who 

testified here brother was a gambler? 

MR. NAFTALIS: Also Mr. Butterfield from the 

bank, we will read his testimony in. Then we have another 
stipulation with regard to two other witnesses. 

All this is very short. 

The only other item which may or may not take 
place is this: Is that Mr. Wallace has been,with the help 
of some people who have been helping him, have been ex¬ 
amining on a kind of a last-minute breakneck basis, the 
documents in evidence, and the Government's papers , and 
there may be a possibility of putting in our own chart, our 
own ^lide meinoire. 

That, your Honor, we are not in a position to do 
now and we would have to see, you know, I suppose we will 
know tomorrow whether we can do it or not. 

We don't know whether it is practical. 

Other than that, all the rest is short stuff, 
there won't be the defendant. 

THE COURT: What is your request? 

MR. NAFTALIS: I wanted to inform your Honor— 

THF COURT: Are you ready to go ahead now? 
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MR. NAFTALIS: -- with those other things. 
Yes. 


THE COURT: Suppose we go ahead with that and ' 

then you can think about the .other overnight. 


(In open court.) 

THE COURT: Members of the jury, you heard that 
the Government has rested. 


Now the defense may go forward. 

Before you start, gentlemen, will you come up for 
one moment, please? 

(At the side bar, off the record.) 

(Ir. open court.) 

MR. NAFTALIS: Your Honor, Mr. Feinberg and I 
have reached a stipulation regarding, in lieu of calling 
two witnesses, and the stipulation is that if Eileen 


Page and Phyl1 is Lee were called, they would testify that 
Mi. 1 j.sher, Gilbert Fisher, Jr., separated from his wife 
beginning in 1964, that is, his wife Rosalie Fisher, and 
that beginning in 196 A on, he resiued at 470 Lenox Avenue 
a " d then clt Gome later time in Englewood, New Jersey. 


two 


So stipulated, Mr. Feinberg? 

MR. FEINBERG: So stipulated. 

MR. NAFTALIS: That would be stipulation as to the 
named individuals, both would testify that way. 
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2 

Mr. leinberg has also graciously agreed to stipu¬ 


3 

late with me to the reading of testimony of a witness to 


4 

convenience that witness, so he won't have to testify 

* 

5 

here, is that correct, Mr. Feinberg? 


6 

MR. FEINBERG: That is correct. 


7 

THE COURT: Instead of calling the witness, they 


8 

are going to read the testimony of a witness given on a prior 


9 

occasion. 


10 

It will be assumed that if the witness were 


11 

called, the same questions would be put and the same answers 


12 

given. 


13 

MR. IJAFTALIS: I am going to be reading, ladies 


14 

and gentlemen, the testimony given on a prior occasion 


15 

by the witness, by the name of Alfonso Butterfield. 


16 

I am reading at 757. 


17 

'Alfonso Butterfield, called as a witness on behalf of the 


18 

defehdant,being first duly sworn, testified as follows: 


19 

"Direct Examination 


20 

by Mr. Rosenthal: 


21 

Q Mr. Butterfield, what is your business or 


22 

occupation? 


23 

1 woik for a bank. Manufacturers Hanover Trust 


24 

Company. 


25 

"Q Located where? 
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"A It's 55 West 125th Street. 


486 


"Q How long have you been employed there? 

"A Over - fifteen years. 

"Q Fifteen? 

"A Over fifteen, right. 

0 In what capacity are you employed there? 

"A I am a vault attendant in charge of the safety 
deposit department. 

Q You are in the safety deposit vault section? 

A I arn in charge of the safety deposit department. 

Q Did you earlier in the week produce,pursuant 
to subpoena. Defendant's Exhibits S and T? 

"A I did, yes. 


Q Have you also produced, pursuant to subpoena, 
any rental records prior to 1966, of any vaults by one 
Rosalie Fisher? 

"A Please repeat that. I didn't get it. 

Q Do you have any records here of any rentals 

by Rosalie Fisher of any safa deposit boxes before the 
year 1966? 

"A Yes. 

"U flay I see what you have, sir? 

"A There are two contract cards and ledger cards, 
one rented to Mrs. Rosalie fisher, April 15, 1964, and 
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one prior to that, November 1, 1962. And these are extra 
cards, when she rented a bo:: and surrendered them. 

"Q I show you Defendant's Exhibits Y for identi¬ 
fication and ask you whether or not this indicates that 
on November 1, 1962, Rosalie Fisher of 2190 Madison Avenue 
rented a safe deposit box No. 586? 

"A Right. 

Q And that she had it and continued to have it 
until November 15, 1966? 


"A Yes, sir. 

"Q Is that correct? 

"A That's right. 

"Q And am I correct, sir, in assuming that box No.586 
was tiie size of Defendant's Exhibit S; is that correct? 

"A That's right. 

Q Now, sir, do you know from your work Mrs. Rosalie 
1* ishgir ? 


A Yes, sir. I rented her the box. 

"Q You rented her the box back in 1962? 

"A All three boxes. 


"Q Did you see her frequently between 1962 and 1965? 
"A Yes, sir. 

"Q Thntis, 1964, rather? 

"A That's right. 


SOUTHERN DISTRICT COURT REPORTERS u S. COURTHOUSE 


54G 










eo:nig 24 48| 

"Q Did anything occur in relation to the box that 
she had, 586? 

"A The first box she rented, it became — this we 
couldn't put it in the vault, in the case where it is 
supposed to go in. It was too tight. And we suggested 
to her she would have to take some of the things out 
of it or rent another box. 
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1 
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"Buttei field 






2 

3 


4 

5 

6 

7 

8 


9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 



"Q When you say loo ti<jht;, you mean the metal? 

Does the metal expand? 

"A The way the vault Is made, when you put a 
hox in there, there is a lid on the hex and if it is too 
tiQht wo have trouble getting it in. It's got to go in freely 
and bo l ..ken out freely. 

"0 What would it indicate to you when it was too 
tight, that the box had warped or it was stuffed full or 
whatever might be in there? 

"A It was stuffed full so the lid would not go 
down ns it should normally. 

"0 And that was prior lo 1764, is that right? 

"A That's when she claimed — she asked for 
another box cr a larger box. 

"Q In 1964, did ;he rent another box? 

"A What happened was, she asked me — 

"Q Tell us. 

"A If I could get her a larger box. At the time 
there was none available. She said she would take another 
box the same size and I finally got liar one. 

"0 When was that, sir? Wine date? 

"A She rented out a box. 

"0 The second box. 

"A April 15, 1964. 



SOUTHERN DISTRICT COURT REPORTERS * S COURT HOUSE 


548 





KK-j 


"Butterfield" 490 

"Q Was that also a box of: the same size as -- 
"A Yes, the same size. 

"0 bid anything cecur in connection with it? 


What box number was that? 


thet \ 


"A The box number v/as 20C-0. 

"0 Did anything occur with respect to box 2060? 
"A After a while, the same thing occurred again 
i ware having trouble to get the box in and out of the 


vau1L. 


"0. And was that because of some deficiency in the 
box or v/as it because of the fact -- 

"A No, no, not deficiency Actually, if there 
was anything in the box that wasn’t needed -- some people 
accumulate a lot of stuff there that is not needed and I 
explained to her if the box got stuck, it would be hard for 

mo to get it out, there is no way to get it out and she claimed 

she hud some other stuff she would like to put in the stuff 
and the things she had in the box she couldn't take them out. 

It wouldn't be safe to have them at home. She asked me if 
it w n; pwseiblo bo et a bigger box. 

"This was prior to the time she rented t.m s box. 

It took me maybe a month or more before I could get her a 

bigger box that was available. 

"fi And that was in 10 6 6* 
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"A 


make a payment 
something, and 

"Q 

"A 


491 


"Butterfield" 

Yes. Then r advised her when she came in to 
or something like that -- she came in to get 
T told her I had a higher box. 

And that was a box this size? 

That’s the largest we iant to customers. 


"Q Exhibit T. 


"A Yes. 


• "Q And she still has that box, does she not? 

A Yes, sir. She surrendered the two boxes and 
then put everything in the large box. 

"Q Mr. Butterfield, have you ever seen the 
defendant Gil hart Fisher? 

"A The first time I saw Mr. Fisher was when he 
came into the hank with Mrs. Fisher, Mrs. Rosalie Fisher. 

She gave him power of attorney t~.gr. into the large box she 
rented and the second time I saw him was when I came to court. 
"0 You didn't see him in between? 

"A Mo." 

J lion it is conceded th.it this was in December of 

1969. 


"Tin: UITNESS: I don't remember the date. It is 
on the card there when she gave him power of attorney." 

That is conceded to lie December of 1969. 

0 Al. any rate, you saw him on that one occasion 
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Jii'l that ’./as it? 


"Butter field" 


A I can't remomhar seeing him again. If ho went 
into the bank after that, it could ho if I wan on vacation or 
.lurin'! ny lunch hour. 

"Q But you never saw him again? 

"A I have never seen him .wain." 


Honor 


MR. NAFTALIS: That concludes the reading, your 


THE COURT: Is that ali? 

MR. FEINBERG: Thath all. 

THE COURT: Why don't vo tai:e our adjournment for 


tod.iy, in limbers of the jury. 


Before you go,however, there is something that I 


would like to sav to you. 

Off the record. 


(Discussion off the record.) 
THE COURT: Good night all. 
(Time noted: 5 P.M.) 


r 
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UNITED STATES OF AMERICA 


74 Crim. 388 


GILBERT FISHER, 


Defendant. 


New Yor!:, N.Y. 

November 8, 1974 
10:40 a .m. 


(Jury in box.) 

THE COURT: Good morning all. 

Are we ready? 

MR. NAFTALIS: Yes, your Honor. 

donor, at this time Mr. Fisher will offer 
in evidence testimony given at the prior proceeding by a 
witness named Jane Foy. Mr. Feinberg has kindly agreed to 
stipulate with, me the reading in of the testimony of this 
lady. 


"J A N E 


STEW A R T 


FOY, called as a witness 


by the defendant, being first duly sworn, testified 
as follows: 

"DIRECT EXAMINATION 
BY MR. ROSENTHAL: 

"Q Mrs. Foy, look in my direction and if you don't 
hear me, tell ny» so. 

"A I cannot hear you well. 
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i 

• 

2 

M Q 

I will cone over closer to you, if I 

may. Can 



3 

you hear 

no now? 




4 

"A 

Yes. 


• 


5 

"Q 

And you read ny lips also, I believe, 

don’t you? 

i 


6 

"A 

Yes. 



► 

7 

"Q 

Are you the sister of Lulu Fisher? 




8 

"A 

I am. 




9 

"Q 

IIow old are you Mrs. Foy? 




10 

| 

"A 

I am 34 years old. 




11 

"Q 

1 

Are you the aunt of Gilbert Fisher who is seated 



12 

at tho table hero? 

! 

* 

• 

13 

1 

i A 

I am. 

j 



14 

"Q 

Do you know Rosalie Fisher? ^ 


* 


15 

"A 

Yes. 




16 

"Q 

Where do you live new? 



► 

17 

"A 

2186 Fifth Avenue, New York. 




18 

1 

"Q 

With whom do you live? 




19 

"A 

My sister and I live together. 




20 

"Q 

Your sister Lulu? 




21 

"A 

Yes. 




22 

"0 

And until the early part of this year 

did anybody 



23 

else live 

there with you? 



• 

2-1 

"A 

No, not since Mr. Fisher passed away. 



25 

"0 

Until he passed away, he lived there v:ith you? 
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• 

2 

Did he not? 



3 

"A 

Right. 


^J 

4 

"Q 

By Mr. Fisher, do you mean Gilbert Fisher, Sr.? 

1 


5 

"A 

Ho, I mean his father. 



6 

"Q 

His name was Gilbert Fisher also, was it not? 



7 

"A 

Right. 



8 

"Q 

How long have you lived in the same house or 



9 

apartment 

with your sister and your late brother-in-law. 



10 

Gilbert Fisher, Sr.? 

• 


11 

"A 

Well, in this apartment you're spoakinq of? 


12 

"C 

• j 

No, all together. 

i 

• 

13 

14 

"A 

1 

35 years. 

We lived in 1334 Seventh. A yonvr, — a’^out 

. 



15 

"Q 

Were you — 



16 

"A 

With the familv. .... 



17 

"Q 

You were part of the family there? 



18 

"A 

Yes. 



19 

"Q 

And then you moved to Fifth Avenue, how many 



20 

years ago? 




21 

"A 

It will be four years in October. 



22 

"Q 

Next month? 


to 

23 

"A 

Yes. 


• 

21 

25 

"Q 

living? 

Do you know what Lulu's husband did for a 

c 


' 
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1 

• 

2 

"A 

What he did for a living? 




3 

"Q 

Yes, what kind of work he did or anything of 



w 1 

4 

that sort? 



■ 


5 

"A 

ror many years he was an elevator operator. 




6 

"Q 

Do you know what area he worked in, what section 



7 

of the city 

7 




8 

"A 

It could have been, I don't really know, the 




9 

garment district. 




10 

"Q 

That is your impression, is that right? 


1 


11 

"A 

To my knowledge, it was. 


1 

1 

i 


12 

"Q 

And then there was a time when the whole famj 


! 

1 

• 

13 

was engaged 

t 

in a Fish 5 Chips business, is that right? 

i 

1 


14 | 

"A 

Right. 

• 

I • 


15 

"Q 

1 

You were in th-'t business? 




16 

! "A 

Right. 




i 

17 

' "Q 

1 

Lulu was in that business, is that right? 




18 i 

"A 

Yes. 




19 

”0 

And Gilbert Fisher here was in that business. 

1 



20 

right? 





21 

"A 

Yes. 




22 

"Q 

In fact, you have a nickname for him, don't 




23 

you, since lie was a child. What is his nickname? 




21 

"A 

What? 



• 

25 





"Q 

What does the family call this man? 






555 






SOUTHERN DIST CT COURT REPORTERS, U.S. COURTHOUSE 




1 


fOLfv • * , i<* v.u''r »( y, »;r» ?. r»* 

1 





1 


PGd5 . 


-199 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
2-1 
25 


"Foy 

"A As a nickname? 

"Q Yes. 

"A Eootsie. 

"Q Bootsie? 

"A Yes. 

"Q And that has been with hin since his childhood, 
has it not? 

"A Yes. 

"Q And in the Fish & Chip business or while there 

was a Fish & Chip business, do you know if there was any 
gamblinq that went on there? 

"A Yes. 

"Q What type of gambling, do you know? 

A I think it was the numbers business. 

"Q Do you know who was engaged or who took part 
or who ran the business? 

"A Fisher. 

"Q When you say Fisher, are you referring to 
Bootsie or are you referring to his father? 

"A Gilbert, young Gilbert. 

"Q Do you know whether or not his father had 

anything to do v/ith the numbers business at any time? 

"A I think so. 

"Q Was his father a gambler? 
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• 

2 

"A 

Yes, he was. 


3 

"Q 

And did you ever see Papa Fisher — what was 

* * 

4 

the name 

the family called Bootsie's father? 


5 

"A 

The children? 


6 

1 "Q 

Yes. 


7 

"A 

Papu. 


8 

j "Q 

Did you ever see Papu with any big or large 


9 

i 

sums of money? 


10 

"A 

I have. 


11 

"Q 

And where was it that you have seen that? 


12 

"A 

i 

In his bedroom in the closet. 

• 

13 

> 

i "Q 

Was that at the Seventh Avenue apartment? 


14 

"A 

Yes. Yes. * j 

| 


15 

"Q 

Did you ever see him give any money to Bootsie? 


16 

"A 

Yes. 


17 

"Q 

Can you toll us what day or date it was? 


18' 

" A 

I don't know what day. I saw it many times. 


19 

"Q 

Do you know how much? 


20 

"A 

I do not. 


21 

"Q 

Was it a small package or big package? 


22 

"A 

It was a package like an average grocery bag. 


23 

"Q 

And was it coins or was it bills? 

• 

24 

"A 

I imagine, I didn't have it, it was bills. 


Zo 

"Q 

You know that Bottsie has two boys, don't you? 

I 
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1 

• 

2 

"A 

Yes. 



3 

"Q 

The oldest one has the sane name as Gilbert. 


*** 

4 

"A 

The older one. 



5 

"Q 

And he has the same name as his grandfather. 

1 


6 

"A 

Right. 



7 

"0 

And then there is Jeffrey, the younger one. 



8 

right? 




9 

"A 

Yes. 



10 

"0 

Was your late brother-in-law fond of his 



11 

: grandchildren? Did he like his grandchildren? 

i 

i 


12 

"A 

Very much. He loved them. 


• 

13 

"0 

And did vour sister like 

1 


14 

"A 

Very much. She loved then. 

1 - 

i 

1 


15 

"Q 

Your sister ic still alive, is she not? 

1 


16 

"A 

Yes. 



17 

"Q 

What is her physical condition today? 



18 

"A 

l 

She is a double amputee. 1 



19 

"Q 

Both legs have been amputated? 



20 

"A 

Right. 



21 

"Q 

What is her mental condition today, so far as 



22 

memory is 

concerned? 



23 

"A 

Well, I could see a little change, not too much. 


• 

24 

I3ut tliere 

is a little change, she is a little forgetful. 



25 

"Q 

Are there lapses of memory? 
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"A 

Yes. 



3 


"Q 

And she is not as old as you are, is she? 



4 

She 

is younger than you? 



5 


"A 

Yes. 



6 

1 

"Q 

She is your kid sister? 



7 


"A 

She is. 



8 


"Q 

How old is she? 



9 

1 

"A 

She's 79 years old. 



10 

i 

"Q 

Do you know anything about a house that was 



11 

huilt in New Jersey? 

I 


12 

i 

1 

I 

"A 

Yes. 

t 

1 

i 

i 

i 

• 

13 

1 


"Q 

j 

And do you know who paid for the building of 

i 


14 

that 

house? 




15 


"A 

She and her husband. 



16 


"Q 

When you say she, whon — 



17 


"A 

My siter and her husband. 



18 

1 

"Q 

1 

Lulu - ' ! 

| 



19 

| 

"A 

Lulu Fisher and Gilbert Fisher. 



20 

1 

i 

"Q 

Gilbert Fisher, Sr.? 



21 


"A 

Senior. 



22 


"Q 

How do you know that they paid for it? 


v "' 

23 


"A 

What? 



2-1 


"0 

How do you know that they paid for it? 


• 

25 




• 


"A 

You're talking a little too loud. 

c 





i 
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• 

2 

"Q 

IIow do you know that they paid for it? 



3 

"A 

I do know they paid for it. 



4 

"Q 

How do you know that? 

* 


5 

"A 

They told me. 



6 

"Q 

They told you? 


• 

7 

"A 

Yes. 



8 

"Q 

Did you ever see them give Bootsje any money 



9 

in connection with it? 



10 

"A 

Yes. 



11 

1 

"Q 

You don't know how much, do you? 



12 

"A 

• 

No, I don’t. 


• 

13 

"Q 

1 

Do you remember going to New Jersey at a.nv time 



14 

with Lulu 

and her husband to any lawyer's office about the 


15 

house? 

i 

/ j 


16 

1 

"A 

Yes. 



17 

"Q 

l 

Were you there when they were there? 



i 

18 

"A 

Yes. 



‘ 19 

"Q 

And do you remember whether or not they paid any 



20 j 

money at that time? 



21 j 

1 

"A 

Yes . 



22 

"Q 

And was Eootsic there also? 



23 

"A 

Yes. " 



2ri 


That completes the direct examination. 


• 

or 






Mr. Feinberg will read the cross-examination. 

1 

| 
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• 

.2 


MR. FEINBERG: (Reading): 


xvxv 

3 

"CROSS-EXAMINATION 


J 

4 

BY MR. FEINBERG: 

1 



5 

"Q 

Mrs. Foy, how old was Gilbert when he passed 



6 

away? 




7 

"A 

He died in February. 



8 

"Q 

How old was he? 



9 

"A 

I think he was 87. 



10 

"Q 

Do you know when he stopped working? 



11 

"A 

It roust have been five years, or more. 

i 

l 

i 


12 i 

"Q 

i 

Five years or more? 

i 

i 

i 

• 

13 

"A 

1 

About four. He became disabled. • 



14 

1 

"Q 

When lie stopped working, what was he doing? 



15 

1 

What was 

his last job? 



16 

"A 

1 

He had no job. He v/asn't able to have a job. 



17 

"Q 

How did he live? 

I 

i 


18 

"A 

i 

He had income. He had his Social Security and 

i 


19 

1 he had some savings. 

1 



20 I 
! 

"0 

I 

Was that how he lived, on his Social Security j 



21 

j and his s 

avings? 



22 

i 

1 

Yes. j 



23 

1 

"Q 

1 

Did he have any other monies saved up besides 


• 

24 

savings? 




25 

"A 

He did. 

c 
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"Q 

Where was that? 


3 

"A 

He had put it away. I don't know whore. 

1 ^ 

4 

"Q 

And he kept that? 


5 

"A 

It was his money. lie had put it away. 


6 

"Q 

And did he take care of Lulv with that money too? 


7 

"A 

She had income. 


8 

"Q 

Who did? 


9 

"A 

Lulu. 


10 

"Q 

Lulu did? 


11 

"A 

1 

Yes. 

• 

12 

"Q 

1 

Where was Luly work:ng? 

1 

• 

13 

"A 

1 

Lulu hasn't been able to work in almost ten 

l 


14 

years because of her condition. 

i 1 


15 

”0 

So Lulu's husband took care of her? 


16 

"A 

When he was able physically. 


17 

"Q 

Did Mr. Fisher's son help him out? 


18- 

"A 

Daughter? 


19 

"Q 

Did Bootsie help out his father? 

. 

20 

"A 

At times, yes. 


21 

"Q 

When? 


22 

"A 

I don't know just when. 


23 

"Q 

But at times Bootsie helped him out? 


21 

"A 

Yes. 

• 

25 

i 

"Q 

How? 
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"A Physically. 

"Q Physically? 

"A I mean, financially.- 

"Q Was Mr. Fisher grateful? Was he grateful for 

Bootsie helping him out? 

"A Grateful? 

"Q Yes. 

"A I think so." 


This concludes the reading of the testimony. 
MR. NAFTALISs Your Honor, the defendant, 
Gilbert Fisher, rests. 


THE COURT: Is there any rebuttal? 

MR. FEINBERG: No rebuttal, you:: Honor? 
THE COURT: Be'h sides rest. 


lfi 

17 

18 

19 

20 
21 
22 
23 
21 
25 



I will hear you in the robing room. 

(In the robing room.) 

MR. NAFTALIS: At this time I want to renew the 
same motions that I made at the close of the oovernment’s 
case, a motion for a directed verdict for accuittal and the 
like. 

THE COURT: Motion denied. 

MR. NAFTALIS: I would also move at this time 
to strike from evidence the aid memoir prepared by Agent 
Spndola on the ground that his tostimonv shows that that 
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was not based entirely on matters in evidence here. 

THE COURT: Motion denied. 

MR. NAFTALIS: Your Honor, with regard to the • 
summations which wo are going on to now, I indicated to 
your Honor that I thought I would need about an hour. I 
did not finish writing my summation. I didn’t start doing 
it until last night and wont through until 2:30 or 3:00 
o’clock in the morning. I hope I don't go beyond that time, 
but is there the possibility of having a little extra time? 

I have a huge stack of papers. 

THE COURT: We will give you one hour and 15 

minutes. 

At first you wanted '15 minutes. Then you asked 
for an hour. I will give you one hour and 15 minutes. 

MR. WAFiALIS: May I have a few minutes before 

I start? 

THE COURT: Yes. 

(Short recess.) 

(In open court.) 

THE COURT: The lawyers are about to sum up. 
There is no need to put this on the record. 

Off the record. 

(Short recess.) 
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• 

(In open court, jury present.) 


3 

THE COURT: Mr. Naftalis, please watch your time. 


^ 4 

MR. tJAFTALIS: Judge Weinfeld, Mr. Feinberg, 


5 

Mr. Foreman, ladies and gentlemen of the jury: 


6 

At the very outset of my remarks, let me thank 


7 

you sincerely and deeply for all the courtesy and attention 

• 

8 

that you have shown to myself and to Mr. Feinberg and to all 


9 

the other witnesses and participants in this trial. 


10 

l 

I want to thank you also for performing what I 


11 

conceive to be the most imnortant public service that a 

! 


12 

1 

citizen can perform, the duty of jury service. 

9 13 

Jury service is an awesome and terrifying respon- 

i 

14 

sibility because you ladies and gentlemen arc called maybe 


15 

for the one and only time in your lives to sit in judgment 

1 

16 

vmon a fellow human being, and to sit in judgment and pass 

1 

1 

17 

a judgment that is binding, that will affect the course 


18 

of his life. 


19 

This is the last opportunity I will have to 


20 

speak with you about the evidence in this case or rather 


21 

what I suggest you will find is an utter lack of evidence 


22 

in this case, once you clear awav the smokescreens and red 


23 

herrings that the Government has thrown in to divert your 


Z\ 

• 

attention from the absence of proof. 


2o 

After I finish speaking, the prosecutor, Mr.Feinberg 

t 

1 



1 

1 
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will speak last. The prosecution speaks last in a 

criminal case because it has the burden, it has the burden 
of proving its accusation, its charge to the high and rigid 
and exacting standards of "beyond a reasonable doubt." 

Because of that, the prosecution sneaks last and 
I v/ill have no opportunity whatsoever to get un here again 
and speak and rebut or answer any of the arguments that 
Mr. Feinberg makes. 

So v/hat I am going to try and do the best I can, 
mayoe I won't be able to anticipate all of them, is to 
try and anticipate sone of the arguments that Mr. Feinberg 
is probably going to make and supply to you what- I suggest 
you will find are ready and convincing answers to all 
of them. 

If I had my choice, ladies and gentlemen,I would 
rather that I could stand up here next to Mr. Feinberg and 
debate the issue and shew you and answer his arguments 
directly, and show you where the weaknesses are in the 
Government's case, but the procedure doesn't orovide for 
that. 

Also if I had my way, I guess, I would rather 
like to go down the rows of jurors here and have an individ¬ 
ual conversation with each of you, ask each of you what 
questions you have about the case.and trv and answer them, 
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• 

2 

‘ 

try and explain the evidence as best as I could. 



o 




3 

Again, the nrocedure doesn’t allow for that so I 


4 

4 

an going to try and have to do the best I can, and that 



5 

is to try and anticipate the questions you have and try 



6 

and answer them as I analyze what the Government purports 



7 

they claim as evidence in this case. 



.8 

Now, I told you at the beginning of the trial 



9 

that an onening statement is not like a politician who makes 



10 

speeches, such as they made before last Tuesday, because 



11 

when a politican is runnina for office, he doesn't net 



12 

called upon his promises or commitments until after the 


• 

18 

10 i! votes are counted. 

li 



14 

l 

In a jury trial, in a criminal case, when a law¬ 

1 


15 

yer, whether he be prosecutor or defense lawyer, makes a 



16 

commitment in his opening statement, lie gets called on that 

* 1 



17 

commitment before the votes are counted, so when Mr.Feinberg 



18 

told you there would be evidence in this case that Gilbert 



19 

Fisher, Sr. and Lulu Fisher wore on welfare — vou have 



20 

heard the evidence and there wasn't any. • 



21 

Low that doesn’t moan very much. All that goes 



22 

to show is that what Mr. Feinborg said is not evidence. 


y 

23 

The evidence comes from hi*, witnesses. 


• 

21 

or 

Mr. Foinberc, all he was giving you then, was a pre¬ 


• 

mJ 

view of what he conceived to be the evidence. j 

c 
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I told you certain things would be proven and I 
am going to account for those commitments right now. 

There are, as I said, however, certain smokescreens 
injected inco this case which I suggest do nothing more 
than divert your attention from the Government's failure 
of proof, and I want to deal with these. 

The first of these is the fact that Gilbert Fisher 
is a gambler. No doubt about it. There is no dispute 

about it. lie admits it. He freely admitted it under oath 
in his transcript, 68A in evidence, a Government exhibit, 
in the Nevada divorce proceedings. There is no question 
about that. 


I don't know whether vou like gamblers or you 
aon't like gamblers or whether he is a good gambler or 
a bad gambler, but he is not on trial for' being a gambler. 
That is not what he is on trial for, and so on't be di¬ 
verted by any appeals to your emotions about him being a 
gambler because you may have some preconceptions about 
gamblers, and he is not on trial for that. 

Don't let that fact divert your attention from 
the lack of evidence in this case about the tax evasion 
charge. Another smokescreen, I suggest, ladies and 
gentlemen,that Mr. Foinberg will probably refer to and 
try and make something out of is the fact that Mr. Fisher 
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2 

paid some bills in cash,. 



3 

Now, he is not on trial for that. Paying bills 


J 

4 

in cash is not a crime under any statute that any of us 

| 


5 

are aware of. 



6 

As a matter of fact, as you recall, there were 



7 

receipts and documents littered throughout this record 



8 

evidencing these cash payments, so don't let this fact di¬ 



9 

vert your attention away from what the charge is in this 



10 

case. Don't let that red herring divert your attention. 



11 

There has been some other proof that I am sure 



12 

we will hear from Mr. Feinberg that Mr. Fisher purchased 


• 

13 

automobiles or maybe somebody else purchased automobiles 


14 

and maybe he helped them pay for them and maybe he didn't. 


15 

and that Mr. Fisher now lives in a nice house which was 

! 


16 

paid for by his folks and is now owned by'his children, and 



17 

he is living there with his present wife and two children. 



18- 

Living in a nice house, whether it has ? oool 



19 

or doesn't have a pool, and having an automobile, those 



20 

• 

are not crimes either, and don't let any appeals to your 



21 

emotions about high living and all that substitute for 



22 

absence of evidence. 


/ 

23 

These are all smokescreens. 


• 

2-4 

25 

\ou sit here and weigh the evidence and ask in 

your own minds, let's hear some evidence. Let's hear some 




rr;o 
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2 

evidence about what happened, not'about that kind of junk. 



3 

Now, the charge hero is that taxes were evaded 



4 

by preparing and causing to be prepared a false income 



5 

tax return. That is the charge. 



6 

1 

I told you in mv openina statement that this is 



7 

a very strange case. It is a strange case because the 



8 

tax returns in this case, Exhibits 1 through 4, the crimi¬ 



9 

nal documents, they don't even bear this gentleman's sig¬ 



10 

nature . 



11 

He is charged with preparing them and causing 



12 

them to be prepared. He didn't even sign them. 


L • 

13 

I told you,and I repeated to you that the evidence 



14 

would show that his signature of Gilbert Fisher on these 



15 

tax returns was a forgery put on there by the Government's 



16 

star witness Rosale Fisher, and I think we have showed that. 



17 

1 

There is no dispute of that, that Rosalie Fisher 


18' 

forged Gilbert Fisher's sionature on those tax returns. 



19 

If you look at them carefully, the signature of 



20 

t 

Gilbert Fisher on those tax returns, and compare it to 



21 

other documents in this case where Gilbert Fisher really 



22 

signed them, you will see that Rosalie Fisher tried awful 


i y 

23 

hard to make the signatures look alike and to make it 


• 

21 

different from her own signature. 



25 

I told you in my opening address that this also 

I 


L_ 


. 
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2 

was a very strange case for another reason because we had 



3 

something called joint tax returns, the sane kind of tax 



4 

return that my w.ifc and I fill out, and I guess most oooplo 



5 

here on the jury who are married fill out; that is the 



6 

husband and wife,Mr. and Mrs. John Smith, 227 Soruce Street, 

i 


7 

and you add up both their incomes, and they both sian . 



8 

It is a tax return of two people and that is what 

I 

i 


9 

the tax returns were in this case. 



10 

But, of course, Rosalie Fisher, her name is not 

i 



11 

! 

on any of those charts.Rosalie Fisher is not named in this 


12 

. i 

indictment. She hasn't been prosecuted for anythins and 

• 

13 i 

i 

you have heard testimony fron her own lips cf the number of 


14 1 

I 

! 

crimes that Rosalie Fisher committed, the number of times 


15 ! 

! 

I 

that she committed perjury or lied to agents cr phonied 

■ 

i 

► 

16 

up medical bills or prepared false affidavits, and vet 



17 

• 

she hasn't been prosecuted for anything. 



18 

i 

Then there is also somebody else's name on those 



19 

tax returns; he is a preparer, you know, a fellow you go 



20 

to, to get your returns Prepared. That is a man named 



21 

John Singleton, and John Singleton, if you recall, was a 



22 

childhood friend of Rosalie Fisher's down in Fduth Carolina, 


V 

23 

and he is not on trial, and you will find from the evidence 


• 

24 

the reason he is not is he has become cooperative also. 



25 

You remember there was evidence in this trial, 

| 

c 


i 

1 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

|| 

14 |l 

I 

I 

15 i 


cross-examinationof John Singleton — "When you were 
questioned by the agents on January 19, 1973, you told the 
agents that you were being investigated, you were being 
examined for tax returns during 19C5 , 1966 and 19G7," and 
then beginnina at that point in time and continuing through- j 
out, he begins giving information to put the finger on 
Gilbert Fisher. 

What happens? Who? The investigation dropped. 

Singleton is free as a bird. 

Well, that is the kind of witnesses upon which 
this case is based. John Singleton and Rosalie Fisher. 

Rosalie Fisher, the key witness, the one who has 
got a deal, hasn't been prosecuted for anythin^, all these 
crimes she has committed, she hasn't been prosecuted for 



16 

J one of them. 

1 


17 

John Singleton, he hasn't been prosecuted for 


IS' 

anything either. 


19 

The No.1 witness in the case, the first one out 


20 

of the box,and you can find that means the most important 


21 

witness, Rosalie Fisher. The second one out of the box, 


22 

John Singleton, the second most important witness. 


23 

Neither of them were prosecuted. That is 

• 

24 

the Government's one-two punch. Start off strong with 


25 

your big witnesses. Rosalie Fisher and John Singleton. 

1_ 
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Except they just didn't turn out to be too good. 

Nov;, you saw these people testify. You look at 
witnesses, ladies and gentlcir.en. There is nothing special 
about being a juror. You don't have ejry magic guidelines 
as to hov; you look at people as to wehthcr you believe 
they are truthful or not. You look at then and just use 
your plain old common sense. You do it like you do in your 
normal, everyday life to somebody who impresses you as 
truthful. "Does he look like he is evading questions?" 

You use the same kind of special judgments here that you 
use in your everyday life. There is nothing additional. 

You ask yourselves, did these twi 'witnesses, the 
two star witnesses of the Government, were they candid? 

Were they straightforward? Did they always tell the truth? 
Did they change their stories to fit the convenience of 
whoever was questioning them? Did they play fast and loose 
with the truth? Did they only admit things when they 
were confronted with hard evidence which caused them to 
change their stories? Do they have motives to testify 
falsely? 

You have heard John Singleton's motive. The IRS 
was looking into him. He began cooperating. That was the 
end of that investigation. 

Also the motive about not being prosecuted for any 

573 

SOUTHERN DIST' CT COURT REPORTERS. U.S. COURTHOUSE 
POLE v j: UARF.. NEW YORK. N.V. co 7.«roo 




1 


J % -U 

of those other thin ' 

rish=r -- ** m; ishcr thc — — ZJ 

There hi<- u 

‘>'"'"21 ,n “■ -- 

^ su Pdosg ‘ c ' ra *t:ai rclaf-i’ 

' S0 ' — relatively s tor m „ 10 " SM ' oegan. 

FlSh0r « ** <—e d on the V tW ° n " r ' F1Shdr « — 

mUCh ' 

T don't th' ’ 

a9ainst ‘^r, but 2 dQ ^ ab ° Ut th0t °«9ht to be j 

stood th *. think that it / 

a tha t there i* ° u oh t to h* 

' “ r,M - - - ~ «■«.„. ! 

of financial rce Proceeding * _ 

ncial squabbler anl A11 -^orts 

and Qertf-i ^-ihe, all I 

y e ntlomen of which , , 

hetay ’ " y °“ - r eo froR ho j 

° ry Stron <l ‘ - es timony, 9ives I 

Gilb ort Fi ° tlvo to pln ... I 

C F isher. Pln the rap OM / 

Now ' let CTe i ust ' ! 

run through through - j d . | 

9 n11 her tettin " tenci to 

to , Cot inionv--. ,•*. . / 

••* •«. ~u. „ „ *™» 

* ««1 *H lal *“ " I 

thinas i n v, t0 poin t out 

in her te^Hn, sonc of m 

0 . co °timony, not ^ C - 

singleton's testimony, which I 

^ — « —nation ^ ^ *" — 

to whether th~ 

those are the 


Sou ™e*n Dist , CTrft 

— ,..e 


574 






OOtJTKJ 11 


518 



kinds of witnesses you would want to nakc a great decision 
involving the liberty and life of a human being. 

Now, there is no question that this woman, Rosalie 
Fisher, went before a federal grand jury in this building. 

She took an oath to tell the truth and a grand jury, if 

you recall, is a body composed of I think 23 citizens, peoplej 

like yourselves. She took an oath to tell the truth and 

there is no question that she repeatedly lied and lied and 
lied. 

She admitted that under oath from the stand. j 

It might have taken a little doing, but after she was con- j 
fronted with her prior testimony, she admitted finally, and 
admitted and admitted that this wasn’t the truth and that 
wasn’t the truth and that wasn't the truth. 

Of course, this is perjury which .is a very serious j 
offense. Perjury, which the Government's wisdom, and majesty, 
has not saw fit to charge Rosalie Fisher with. 

But let's start with some of the false testimony 

she has given and maybe we can figure out why she has given 
it. 

She testified in the grand jury, pages 199 to 
204 of the transcript, — I may rend some of the transcript, 

I may not I am just niving you my recollection of the 
evidence you have a right, when.you go into the jury 

575 
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room, to request that anybody's testimony be reread to 
you if you have any problems recalling exactly what some¬ 
body said and I suggest you do it if you think it would 
be helpful. 

She testified under oath in the grand jurv that, 
yes, she looked at the tax returns for each of the four 
years and she says, yes, that is my hsuband Gilbert Fisher's 
signature and he siqned it after reviewing everything. 

Prior to goinq into the grand jury, she war 
interviewed by some of the squad of Internal Revenue Service 
Agents who worked on this case, and she was also questioned 
about that, and again she did not tell the uru^h 

Again she said that is nil Fisher's signature on 
the returns. 

That., of course, is a lie. There is no ousstion 
about it. Tnat is an absolute outright perjury. 

Then she also testified in an interostinn way that 
she only admitted, remember this investigation has been 
going on for a long time, she was questioned a long time, 
she testified in the grand jury some time ago — she only 
admitted for the first time to the Government that she had 
not told the truth under oath in the grand jury just last 
September. 

V 
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So wc know the only reason she ever admitted 
this falsehood was because she was called on it: someone 
could show a piece of paper. Thank God for handwriting 
experts I 

You can find the reason she had told this story 
all along was it brings Gil into it, if he signed the return 
But he didn't sign it. 

Remember, even according to her testimony, they 
had separated in May of 19G7, so it is a little ludicr.ous 
that he would be coming up the house all the time, 
particularly given the problems they were having. Indeed, 

^ will get into this a little later. She was pushing that 
date a little forward to help the government because we 
stipulated to the testimony from two disinterested witnesses 
that it was really in 1964 that Gil Fisher left. 

Well, be that as it may — 

Now, another statement of Rosalie Fisher wherein 
she admitted it was not the truth that she told to the grand 
jury, she subscribed to a false affidavit to this effect, 
when she put down that the only sources of income that they 
had between I960 and 1965 were from Fish f, Chip restaurants, 
and she lied when she said there was no numbers income 
during that period. She admitted on the stand here, pages 
147, 149 and 155 of the transcript", that those were lies. 
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She signed a false affidavit. She had given false testimony 
before the grand jury. 

Of course, the government, in its wisdom and 
majesty, has not chosen to prosecute her for that cither 

The reason for this lie, you may find, is that 
in 1960 on she was involved in numbers. It just didn't 
start January 1st, 1967. The reason for that was that she 
assumed that that would help the government. The more she 
could put in 1967, the more she could help the government. 
That’s how her mind worked. The more she could help the 

L l 

. i 

government, the more she could protect herself, and the more | 

she could wreak a little vengeance on her ex-husband. 

I 

I started to talk a little bit about 19C7 and 
I told you that she said j * was 1967. I don't know. Two 
disinterested witnesses, Phyllis Lee and Lileen Page — 

Mr. Feinberg and I stipulated to their testimony yesterday 
to avoid the inconvenience of their coming down here 
they testified it was 1964. That's what Mr. Fisher said 
in Nevada, that it was 1964. 

The reason, as I say, she pushes it as far 
forward as she can is to add some credibility to that 
ridiculous story thcit Gilbert Fisher would keep on popping 
around there with this kind of break-up in 2969 and sit 
down with John Singleton and go through a charade every 
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• 

year on the taxes. That was a charade!’ 


3 

Another falsehood of Mrs. Fisher, which I can 


• • 4 

explain the reason for, is about the safe deposit box. 


5 

I thin), she said sae only had one at the beginning and at 


G 

the end of 1965 and 1966. Then she said, "I only began 


7 

putting money in the safe deposit box in 1967." 


8 

Of course, the way her mind is operating, that 


9 

helps the government's case. It helps the covernment's 


10 

case because this money could not have been there before 

1 

1 

11 

1967. if you remember, under Agent Spadola's testimony — 

i 

1 

12 

and I pointed out him — that Exhibit 63A, the Nevada 

I 

1 

1 

! A 13 

• 

transcript, which the government offered of Gil Fisher's 


14 

1 

testimony, indicates that he had given her a large sum of 


15 

money in 1966. This is before the tax year in question. 


16 

That was an exhibit the government offered, and that was 


17 

testimony that was given before this indictment. v 


18- 

Agent Spadola, in all candor, said, "Had I 

1 


19 

taken that fact into consideration" -- he indicated that 


20 

it was an exhibit he decided to ignore, a government 


21 

exhibit — "that would have wiped out the tax liability, 


22 

and Mi. Fisher would be a free nan." That theory, by the 


23 

way, I will have something to say about. It is a theory 


24 

as opposed to evidence. 


• 



1 

1 

So she says, "No, no. -It all happened in 1967." 
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She needed a large box. because the smaller boxer, wore 
expanding since they were being filled up with things. I 
don't know how many driver's licenses you can put in there, 
something to expand. 


You will remember that yesterday we read the 
testimony of a man named Alphonso Butterfield. He was a 
totally disinteiested witness. He had no axe to grind, no 
interest in the outcome of this case. He is the man who 
was in charge of the safe deposit box department at the 
Manufacturers Hanover Trust Company. lie put the lie to 
Rosalie risher's testimony. He told you it was not the 
cn ^ 0j - 19Gj or the beginning of 1566 that she started having 
a safe deposit box. That goes back to 1962. 


And the reasor she had to keep on getting 
additional safe deposit boxes was that they wore becoming 
so stuffed they could not get the lid down and get them 
into the slots. That's his testimony from pages 408 to 491 
of the transcript. 

He indicated also that-she was given a larger - 
box because these boxes, were qetting so stuffed in 1961 — 
not '67; she was given the largest safe deposit box the 
bank had. 

You may find that people don't need these boxes 
at that time for just a marriage certificate or driver's 


58 J 
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• 

license or passport. Those are not exactly the kind of 


3 

things which are going to make something expand. Nell, 


^ 4 

maybe it was because of the money that Gil Fisher had 


5 

given her in those earlier years, the money which wipes 


6 

out the whole government's theory in this case. 


7 

Another interesting thing, we had Mr. Spadoia 


8 

on the stand. He is an honorable man; he is doing a good 


9 

job; he is a good public servant. But he indicated some- 


10 

| thing interesting: Geo, the government, although they had 

i 

11 

all this information in front of them, even though they 

I 

i 

i 

12 

knew about the Nevada transcript and the money in the safe 

1 

i 

i 

i 

13 

• 

deposit boxes, and they talked to Rosalie Fisher a lot of 

| 

i 

14 

l , . 



times, and so on and so forth, a funny thing, they never 


15 

even made any attempt to look into that safe deposit box. 


16 

Isn t that interesting? I suggest that that 


17 

! doesn't help the theory of the prosecution. 


18 

Anothe tning thit is somewhat interesting is 


19 

that in a prior trial here Rosalie Fisher testified in a 


20 

false manner against Gil Fisher. That's at pages 145 through 


21 ! 

1 

147 of this transcript. Her testimony was so inconsistent 


22 I 

. 

with what she had said before, and was so full of mistakes, 


23 

and so contrary to the facts, that she admitted on the 


21 

• . I 

stand after she had given that testimony an honorable, 



upright, decent prosecutor like Ken Foinbcrg read her the 

C 


1 

S8I ! 
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That's the kind of I 

riot act and told her those thins- 
lady she is. 

Let's go on to John Singleton. I 

i , 4 . vri^ IRS troubles. Singleton I 

I told you about his XKb uo 

wa s an interesting witness. «. didn’t testify that long ^ 

ago. He was a witness who, I suggest, you may ^na didn t . 

.. onS It was verv hard to get him to | 

like to answer questions. 

answer questions. 

YOU must still remember the painful tires we 

had to ask dudge Woinfeld, "Could you please ask the 

. gnqupr the questions" 

witness to answer *-•» - < 

Judge Weinfold patiently asked Mr. dingleton, 

"Would you please answer the question." 
j He is a man from whom we had to ?u.l teeth 

| get the answers. 

! „ e is the man who studied ore-law for three anc. 

, *r c n n^ p ^ t v o u* rosy 

1 a half years at now York University. . 

find he was quite a Philadelphia lawyer. 

i was a fellow with a very keen 

John Singleton was a 

1 ? Vdon instinct *-or 

instinot for his own self-preservation. . 

.. t' ie-"inn) - he was going to do anything he 
number one (inc.u-t.-mg 

, ... _ up didn't want to know 
could to keep himself out of th . 


anything 


po you remember he said in response to certain 


.... c C...T "2T2" “1"“"'"““ 
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questions on cross-examination, "Oh, no. No. You are not 
going to incriminate me. I am not going to answer that. 

No, no. You are not going to implement me. You are not 

i 

going to corroborate me with that." I think that that.is 
John Singleton. 

Singleton, I suggest, had a few things to be 
concerned about had the government decided to go after him. 
That's his reason to give testimony which he believes, in 
his mind, is helpful to the government. 

This evidence goes to show his motive, when a 

I 

fellow has done something wrong for which he could prcsecu- 

I 

ted, that gives him a very strong motive not to be truthful 

~ * 

if he believes that would help him in not being prosecuted. 

And that's about John Singleton. 

Remember, he admitted he was a preparer. He 
liked to call himself "assisting in the preparation." Ho 
signs as the preparer, and he testified at an earlier 
occasion that he was the preparer. 

He prepared a false tax return for the 
Esplanade Garage where he left off the income of the 
officers. This was a return which was signed by Rosalie 
Fisher and by John Singleton. He knew what those salaries 
were because he had filed another exhibit called Government 
I.xhibit 13, which was the Social Security tax reports -- I 

583 j 
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think it was 941's, or whatever the number is. I am sure 
Agent -Eoltja and those people know the numbers better than 
me. He signed that return under penalty of perjury, but 

that was something ho had to worry about. 'Nothing has come 
of that. 

In 1970 he prepared a false income tax return 
for Rosalie Fisher, an individual return. This is after 
they stopped filing joint returns. There was some rigamarol 
about it and, finally, Singleton confessed and said, "I 
filed later an individual return for Rosalie Fisher, not 
Gil Fisher." Singleton, on that individual return he 
prepared, he loft off all the income from the'rooming 
houses. 

Singleton, if you will remember, was not just 
a tax preparer: he was a rent collector. He was the guy 
that went around and collected rents for a percentage off 
the top. He, above anyone else in the world, knew that 
there was rental income, and yet he left it off. That's 
something else he had to worry about, since ho put it on 
the joint return. 

Also, remember this exhibit, I think I passed it 
to you. Government’s Exhibit 29- This is a document,if 
you will, where there was testimony in 1971 that the 
Internal Revenue Service was beginning its investigation of 

581 
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• 

2 

the tax returns. This was 1971, long after Gil Fisher was 




3 

gone from that house. Indeed, by anybody's testimony, he 



4 * 

V 

4 

is not around there at all in 1971. 


H 


5 

So they contact Singleton, and Singleton talks 


■ 


6 

to Rosalie Fisher and they decide that they need some kind 


HI 


7 

of affidavit to support a loan that she had put down on 


■ 


8 

these returns from her mother, Anna Snype, so what do they 




9 

* 

get prepared? They get this phony document. Government 

i 



10 

Exhibit 29, a phony document referring to a loan agreement 




11 

for loans in 19C7, 1963 and 1969 — except they slipped up 

i 

1 

1 



12 

because they dated it May 3rd, 1967. | 


• 

13 

1 

1 

Oi course that's a little ridiculous ! 

| 



14 

This document was prepared, according to the 



15 

1 

testimony of Rosalie Fisher, by John Singleton. This is 

• 




16 

at pages 160 and 162 of the transcript. That document was 




17 

prepared by Mr. Singleton with the assistance of Rosalie 




18 ‘ 

Fisher, after they knew they had to get some information 


1 


19 

to get to the IRS to get the IRS off their heels. 




20 

That was another thing to worry about. 




21 

Do you remember all those phony medical bills? 




22 

: 

These were also prepared in 1971, four years after Gil 



•- 

23 

Fisher left — even if you believe Rosalie's story — and 



• 

24 

seven years after Gil Fisher left, if you believe the 




25 

testimony of disinterested witnesses whose ecstimonv is 

1 





• i 
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stipulated to in the defense ease. 

Rosalie Fisher made up a bunch of phonv medical 
bills. There is no question about that. 

Initially, when she was questioned by the 
Revenue Service, she lied and said they were 
l^^iti.nate medical bills. But she admitted that that was a 
lie on the stand. She gave those to Singleton and he passed 
them on to the IRS so they could substantiate deductions. 

These are absolute phonies that Rosalie and Singleton 
submitted to the IRS. Anybody could see it. 

The easiest one to see is Exhibit B. This is 
a bill supposedly from a doctor named Robert Purnell. He 
is a doctor who practices on Park Avenue. Did anybody here 
ever see a bill from any doctor, let alone a doctor who 
practices on a fancy, swanky street like Park Avenue, a 
bill that looked like this? You can bet that Agent Boltja 
and Spadola must have laughed their heads off when they 
saw this bill being brought in to substantiate those tax 
returns. Or, another thing, the prescription blank, 

Exhibit C, which Rosalie admitted she took without permission! - 
or she "steals" as some people call it — from.Dr. Calfon’s 
office. 

Or Exhibit A, Dr. Day's bill, which is not a 
bill but a blank piece of paper with the name typed in -- 
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and so on and so forth. 

Well, I suspect you might find from the evidence 
that Singleton and Rosalie are quite concerned .about that. 

It gives them something else. That's tax cheating; that's 
tax evasion; that's phony business. 

Gil Fisher did not prepare those bills. lie 
was not there in 1971. 

Ladies and gentlemen, ask yourselves these 

questions: 

Is the testimony of Rosalie Fisher and John 
Singleton the kind of testimony that you would rely on i;i 
an important judgment in your own lives? 

Would you make an important decision affecting 
your family, your loved o r js, or yourself on the testimony 
or word of people like Rosalie Fisher and John Singleton? 

Wouldn't you hesitate to act on their word? 

If Rosalie Fisher and John Singolton and went 
up to you and told you they had a business deal for you and 
wanted you to invest some money in it, would you do it? 

Would you put up a few thousand dollars if Rosalie Fisher 
and John Singleton wont up to you now? Would you do it? 

I doubt if any of you would thin!; a minute 
before you said no, before you relied on any words of these 
people. 
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• 

2 

Shouldn't you hesitate to act even more if what 



3 

they are telling you to do, if the business deal they are 


J 

4 

trying to sell you, is to strip a man of his liberty and 



5 

dignity, this nan over there! 



6 

Ladies and gentlemen, all people are equal 

\ 


7 

before the bar of justice in this court, and a witness does 

* 1 


8 

not become any better or any worse if he is called by one 



9 

side or the other. A witness, whether he is the same 



10 

witness called by the defense or by the government,.he 



11 

doesn't get any added bonuses. All witnesses are treated 


12 

. 


equally. 


13 

• 

But could you imagine if we, in this trial, 



14 

had called witnesses the likes of Rosalie Fisher and John 

' 



15 

Singleton, called them as witnesses for the defense! 



16 

Imagine! Imagine if we put them on! All you know about 



17 

them, all their perjury, their tax cheating, the v/hole 



18 

business -- and I called those people to the stand to say, 






19 

"Yes. During 1967 through 1970 Gil Fisher was not in the 



20 

country, he was in Hawaii" — alibi witnesses — if those 



21 

witnesses were called for the defense, do you think vou 



22 | 

would believe them for one minute? You would laugh. You 



23 

would convict in two minutes Gil Fisher who had the 



24 

temerity sto put on that kind of garbage as witnesses for 


• 




25 

| 

1 

himself. 

I 

c 



1 
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Really, lust forget about then. Really. v,h V f’^ 11 - you 

concentrate on something else." 

I suggest that Mr. Feinhorg makes that kind of 

argument because the credibility of these witnesses is 
cere. Zero. His star witnesses, witness number one and 

witness number two, their credibility is zero. 

It is just like in a football game where he j 

sends these two people in to be quarterbacks. All they j 

throw are interceptions. The only thing he can do now is 

play "catch-up football." Being the able prosecutor he is. 

Mr. Feinberg is trying to salvaoo this cast by soling, l 

. ^o r, *Gt about there people. Maybe we I 

"Maybe you ought to -c--.,-- 

madc a mistake." 

Ladies and gentlemen, don't be fooled by that 
smokescreen. Those are the star witnesses. -hose 
people sitting there not being prosecuted. Those are the 

I people put on first and second in this case. 

_ a- 0 o\Triorv in this C3SG 
Now, there was some testimony 

j about a house in New Jersey. The documents it this case 
I that Agent Spadola supposedly relied on in making up his 
j' chart, all show beyond any doubt — legitim. Ie 

documents prepared by an honorable and honest lawyer, 

that this land and this house were bought 
I Aaron Nuss man — that tni- 

. u . pin'-r"* Sr. and Lulu Fisher* 

Cor and paid for by Gilbert HsuCw 
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They are no more or no less believable just 
because the government calls them. Indeed, they are even 
less believable because the defendant in a criminal case 
doesn't have to prove anything. There is no obligation on 
the defendant to produce any proof whatsoever. He just 
sits back and he can let the government put. in its proof. 
But the government has to prove — and his Honor will so 
instruct you on the lav/, and I don't want to interfere in 
that area -- beyond a reasonable doubt, a very exacting 
standard. Would you really believe witnesses like those 
people beyond a reasonable doubt and therefore convict a 
man of a federal felony? I suggest you should not and you 


would not. 


I will tell you another thing. I am trying to 
anticipate v/hat Mr. Fcinberg is going to do. It is a 
little tough, but I bet there is one thing that he is going 
to do, and t.uat is he is going to try to disown the 
testimony of his two star witnesses, witness number one 
and v.’itness number two, Mrs. Fisher and Mr. Singleton. 

He is going to toll you, "Gee, even though I called them as 
my first two witnesses, and even though they have not been 
prosecuted for any of those things, even though they have 
been cooperating with the government for a long time, and 
all that, they arc really not that important in this case. 
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1 

• 

The evidence is clear that they bought it for their grand¬ 


3 

children, which, I suppose you may find, most people have 


W h 4 

never thought to be a crime in this country. 


#4 5 

You remember the testimonv of Aaron Nussman. 


6 

He is the lawyer. lie said he had been practicing in New 


7 

Jersey for 26 years, 36 years. He looked younger than the 


8 

amount of years he had practiced law. It left an impression 


9 

on me. 


10 

He told you that he was the lawyer for the 

1 

1 

1 

11 

i 

elder Fisher. Mr. Feinberg jumped up and objected because 

1 

1 

12 

1 

he was shocked and surprised. He was hoping that 

• 

1 

! 

Mr. Nussman would help him. T suppose that's why he called ! 

14 

him. 


15 

j 

Mr. Nussman's testimony hurts the government 

t 

16 

here. Mr. Nussman 1 r> records show that the client in this 

1 


17 

case was not Gilbert Fisher but his mom, Lulu Fisher. It 


18 

says so right cn the exhibit. I show you Exhibit 80: 

I 

19 

Lulu Fisher, client. 

I 


20 

1 * 

I show you Exhibit 78A; 7 . show you Exhibit 78, 

1 


21 

contracts, the agreements. Mr. Nussman's documents show 


22 

/ 

that. 


23 

Mr. Nussman's records show receipts of money 


21 

from Lulu Fisher and not from Gilbert Fisher. For example. 


® 25 

I point to Exhibit 78 in evidence: Client, Lulu Fisher; 

c 
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received, Sidney Gross of Teancck Realty, $1,650 — v/hich 
was received by him from Lulu Fisher as a deposit on 
Lot No. 6 A in Englewood. 

Remember Mr. Reynolds, the pool man that they 
put on to testify about the pool. I!e testified that he 
had talked to Gilbert Fisher. Whose check did he get? 
Remember,he got a check for the pool. The check was from 


Lulu Fisher, 


Well, the government says, "We are going to 


ignore all these documents." 

I remember, 1 was questioning /icent Spadola 
about the government's theory. "We ignored all these 
documents and the fact that Lulu Fisher gave a check and 
a deed that was signed." ^nd there was testimony, and the 
agreements are notarised, and Mr. Nussmar. remembers talking 
to him and advising him about the trust arrangements which 
he, himself, was the initiator of. It was his idea. 

(Continued on next page.) 




SOUTHERN 01 ST CT COURT REPORTCRS. U.S, COURTHOUSE 
FOUET 1 Nr»*, ,, m (V ( ~ ’ 4' f -0 


f 







t4 am ^ 

h 

eormg 1 537 


• 

The Government ignores it and says wo will find 


3 

this was all a big sham. 


4 

Do you really believe that an honorable man, an 

• 

5 

honorable lawyer like Aaron Nussman, who was called as a 


6 

Government v.’itness, no one has shown him to be a tax cheat 

• 


7 

or perjurer -- do you think he would ccne in there and 


8 

draft phoney agreements to facilitate a tax fraud? 


9 

Do you think that? Do you think Aaron fiussman 


10 

made himself a party to any tax fraud? You bet your 


11 

boots lie did not because that is bunk. It is like the 


12 

Government's theory, it is bunk. 


• 

They say wait, wait a minute. They say, "'ce, 


14 

because he want to the job site and nnid sore of the 


15 

people money and some of 4 he payments wera in cash" which 


16 

I said to you, a big smokescreen, right? I don't see 


17 

what difference, frankly, it makes whether ha hands him 


18 

a check or cash because $]9,000 is $10,000. 


19 

Thcv sav he went to the job site and spoke to 


20 

the contractor, he spoke to the pool nuy; he delivered in 


21 

the case of the contractor, .Mr. Montes, money m cash for 


22 

the house. I don't think it was the whole price, but 


23 

a good part. 


24 

Now, is there anything criminal in your experi¬ 


• 



25 

ence, ladies and gentlemen, about a son doing legwork for hi 

> 
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parents? 


I asked Mr. Nussman, the Government' s witness, 
about it, who is a lawyer. I said, "You sold land before, ' 
you have had a lot of land deals, wills and all sorts of 
tilings like that, like all lawyers do." I said, "It isn't 
unusual in your experience, is it, when parents are elderly, 
for the son to do a lot of the running around or for you 
to talk for him and handle the problems?" 

No, this wasn't the first time and it wasn't the 
last time it happened. 

Because let me tell you, ladies and '’ontlem.cn, if the 
Government is saying it is a crime for a son to be running 
around Going seme legwork for his parents, a lot of us are 
in trouble in this country and we don’t even know it. 

Now, did you hear a single Government witness tes¬ 
tify that they were told by Gil Fisher, Jr. that he bought 
the house, his parents did not buy it? 

Did you hear a single Government witness testify j 
that they had a conversation with Lulu Fisher and she told 
him, I am not buying the house,my son is buying it"? 

Did you hear a single Government witness testify 
that Gil Iisher, Sr. told them, "I am not buying the iiouse. 

My son is buying the house." 


No, there was no evidence like that. 
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• 

2 

The Government has the burden of proof in this 



3 

case, ladies and gentlemen. 



4 

As I have said a number of times, I just want to 

• 


5 

. 

emphasize it because it is important and it is fundamental. 



6 

they have to prove their charges beyond a reasonable doubt. 



7 

They just cannot cone in here and say, "Gee. it is sus¬ 



8 

picious because somebody paid some efish." 



9 

1 

That is not anything. They cannot say, "We?. 1, it 

i 


10 

is probable than not." 

1 


11 

They have got to prove their charges. They can¬ 

i 


12 

not shift the burden of proof to a defendant. It is theJ.r 

i 

1 

• 

13 

t 

burden. That is why it is a criminal case. This is r.ot 



14 

a civil case. This is ot a case involving payment of 

1 • 


is i 
1 

taxes. That will come : one time. 

i 

1 


16 i 
I 

• 

This is a criminal charge. This is serious. That 



17 

is why they have to have a more serious burden of proof 

i 



18 

than if they wore just wondering about back taxes or some¬ 



19 

thing of the sort. 



20 

Since the defendant doesn't have to prove anything, 



21 

we could have sat bach here and said the Government hasn't 



22 

put a witness on to say cany of these things. Wo could 



23 

rely totally or '-.he absence of the evidence. 


• 

24 

25 

Hut we didn't play the name that way. Vie put his 

aunt on the stand, 64-year old woman; Mr. Weinberg was 
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courteous enouqh to allow her testimony to be road in be¬ 
cause she is an elderly woman, it was not that easy for 
her to come down to court. We read her testimony in this 
morning. Aunt Janie Foy, and she told you, she told you 
that the money for the house cane from the late Mr.Fisher - 
this young — everyone calls him Junior -- ho is 5G - but 
his father and he himself had been involved in numbers over 
a number of years and he had accumulated a little money. 

i 

lie had accumulated a fair amount of money, a big ban of it, 
or something, and that was the money that was used to pay 
for the house. 

Then you heard Mr. Feinborg read his cross-exami¬ 
nation of her and he didn't lay a qlove or. her. She did not 
turn out to be a perjurer. She didn’t turn out to be a tax 
cheat. She didn't turn out to being paid for her testi¬ 
mony in any way, shape or form either, through not being 
prosecuted or anything like that. She just turned out 

to be a woman. She wasn't any John Singleton or Rosalie 

« 

Fisher. 


I suggest to you that:— as I said, wo don’t have 
to prove that, we put it in anyway. It puts a total lie 
to the Government's theory. 

Now I would like to talk a little bit about the 
Government's theory in this case. I told you,once again, 
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in my openino statement, that the Government would not 



3 

introduce a piece of paper which would show that during 


V —J 

4 

19u7, 1968, 1969 and 1970 that Joe Blow or Sam Smith of 



5 

Lenox Avenue or Manhattan Avenue or any place gave money 



6 

from numbers to Gil Fisher. 



7 

A normal record shows somebody earns money; record 



8 

books, receipts, nothing like that. You didn't see any- 



9 

thing lixe that. No evidence whatsoever. Not a single 



10 

document in this case that shows that. 



11 

With all these wonderful pieces of paper that the 



12 

IRS put in here, did you see a single niece of paper like 

i 

• 

13 ! 
1 

that which says on April 27, 1969, 7 lost $10,000 to Gil 

1 

1 


14 ! 

j 

1 Fisher playing the numbers? 

I 1 

) • 

1 

1 


15 

There wasn't anything like that. 



16 

| 

Or I owe you, Gilbert Fisher, $10,009 for money 


* 

17 

lost in numbers? No IOU's, no notes, no nothing. 



18 

Axso you did rot hoar testimony, at least to nv 



19 

l 

recollection, from a single witness from Harlem, whore Gil 

l 



20 

lisher runs his variety store, a single witness come in 



21 

here and say that either. You did not hear a witness 



22 

j con:G in and sa ’/» "Hi# my name is Joe Smith, I live uo on 


•• 

23 

.•.ornings-.de Drive. I played the numbers in 1967 with Gil 


• 

24 

Fisher and I won occasionally and I lost $10,000. On another 


25 

occasion I won $ 2 , 00 u and overall ho won $ 20,000 from me.” 

c 


- 
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i 

Thnt is the normal way to'prove a case. 

Vou never heard anything like that. There wasn't 
any evidence like that. 

non't you think if that is what has really hap- 
Poned, the Government would have produced a document or a . 
witness to substantiate that? 

Vou have hoard about all the prosecutors, the IRS 
agents who have worked on this case, the Assistant United 
States Attorney Feinberg, Assistant United States Attorney 
Rakoff. special Agent Boltja, Special Agent Spadola, Agent 
Buckley, Agent aones. Agent Drub. Agent McElroy, a whole 
squad of agents - don't you think that.the United States 
-o/eminent, with all these Internal Revenue Agents and 
With all the power and majesty of the United States Govern¬ 
ment could have produced one witness to say' these things 
if it happened? One witness? 

SO instead, and because they don't have a witness 
to say that, they come in here and, of course, they have 

no direct evidence that anything like that happened; the 
Government gives you a theory. 

This prosecution is not based on direct evidence 
of those things. It is based on a theory. 

This was made olain yesterday by the testimony of 

Aaent Snadola. Let mo reiterate Mr r 0 -. ■, , 

or,Uc ' ” r • Snadola is an honest 
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man. He is no John Singleton, he is no Rosalie Fisher. 



3 

He is an honest man, doing his job, a good public servant. 


IV « 

w 

4 

He works hard. His job is to help construct a theory to 



5 

try and make this care sell. 



6 

He tola you about the Government's expenditures 



7 

theory. See what they did was they counted up, we have 



8 

the charts, every expenditure that was made by Rosalie 



9 

Fisher for the whole period and every expenditure that was 


K 

10 

I 

made by Bernice Duncan, now Fisher, throughout that whole 

I 


11 

j period and every expenditure relating to the house in New 



12 

Jersey throughout the whole period, added them all up. 


• 

13 

i • i 

1 counted them >~\~ cxogpc' iturcs ^ *"ho ,? ^ q 

* ■ ^ ‘ ,w **■'■ • u i 



14 

< 

; Gil Fisher. 



15 

Now, Agent Spadola made up a bunch of charts to 


. f 

16 1 
1 

support this theory. These charts, as his Honor instructed 



17 

you, are not independent evidence of anythino. They are 



18 

I 

only supposed to reflect the evidence in this case. 

1 



19 

| Agent Spadola testified that they only supposedly j 



20 

reflected the exhibits in evidence in this case. In other 



21 

words, thov are an interpretation, a contention based on 



22 

the exhibits in evidence. 


*■* 

23 

That is the Government's theory. It is its 


• 

2-1 

argument. Fxcopt Agent Spadola, ho honestly and candidly 



25 

admitted on cross-examination, that this chart was actually 

C 
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also based on things that were not in evidence, based on 
his belief of what certain witnesses would say cn the stand 
here even though, because he frankly conceded he never had • 
seen them tesify or read their testimony. 

It was his belief, he thought they might say some¬ 
thing like that. 

Now Agent Spr.dola ’ s theory, as I said, was to 
charge Gil Fisher with everything. Whether or net there was 

a piece of documentary proof, — you romember he is supposedly 

I 

relying--he wasn't reiving on testimony, he said. "I did I 
not rely on testimony." That was the Question and answer 
I asked him- "I relied only on the exhibit"." 

i 

He charged Gil Fisner with every expenditure even 
though there was no pieces of paper or documents to show 
he made the expenditures. I 

I 

For example, every expenditure of Rosalie Fisher, 
including such personal expenditures that she made, some 
five, six years after they split up, Better Homes and 
Gardens Magazine and cleaning her fur coat and all sorts of 
things like that. Charge them to Gi.l Fisher. That was 
the rule of thumb. 

Ho also charged every expenditure made by Gil 
and Lulu Fisher for th« house in Englewood. That was 
charged to Gil Fisher, Jr. even though the documents in 

GOO 
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evidence, remember there was a chart and ho had the ex¬ 
hibit numbers, and he said these are the exhibits he re¬ 
lied on for this. 

V/e started going through them; all the documents 
in evidence there showed, and the ones he supposedly relied 
on that those were expenditures of Gil Fisher,Sr. and Lulu 
Fisher, ignoring the plain face of the documents, and charged 
it to Gil Fisher even thouoh the documents say differently, 
even though the documents were drafted by an honorable and 
honest upright lawyer named Aaron Nussnan. 

They were not drafted by Mr. John Singleton. 


Thirdly, he charge 
Duncan that they could ever 
Again even though there 


d every expandiLure 
find, charged to Gi 
no evidence that he 


of Bernice 


1 Fisher, 
oaid all 


of these bills. 

Mow I uell you candidly, there is evidence in 
this case that some bills of Bernice Duncan he paid or 
narts of them or some of them. There are documents that 
show them. I think there is a car transaction where he 
either paid some or all of the monev. 

I don’t think it is important. Whatever the 
figures are. There are other things which indicate he 
paid some things, but my lord, it didn't matter whether 
there was any documents or evidence under the Government's 
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• 2 

theory, just throw it up on a chart, who is going to care. 


3 

You remember I asked Agent Spadola about the rent. 

cO 

4 

They charged as an expenditure of Oil Fisher all the rent 


5 

of Bernice Duncan on her apartment throughout the whole 


6 

period, although as he admitted, there wasn't a single doc¬ 


7 

ument in here and he was making a chart solely on documents 


8 

to show that he had paid the rent. 


9 

They just put it on anyway. 


10 

It is as if Bernice Duncan, before she had met 

- 

11 

Gilbert Fisher, had never been able to pay her own rent. 


12 

All of a sudden, as soon as she meets Gilbert Fisher, poof. 

• 

13 

she cannot pay rent anymore. 


14 

Then she took a trip, which I think the bill is 


15 

inevidence. I don't remember where it is. It is here some 


16 

where. Exhibits 132 and 133, show she made a trip. Not 


17 

with Gil Fisher. She just made a trip. I think it was 


18 

either to St. Thomas or Florida or some place. 


19 

JUROR No. 10: Nassau. 


20 

MR. NA1TALIS: Nassau. Somewhere down in that 


21 

area or the world, and she made a trip, and the bill shows 

__ 

22 

that she made a trip, md she paid the bill. 


23 

rhere is no document in evidence that he paid for 

• 

24 

the bills, but once again, Mr. Spadola said, "Under our 


25 

theory, we charge him with everything." 
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Now, ladies and gentlemen, isn't this a little 
like Alice in Wonderland/ Anybody who spends a 
nickel, Gil Fisher is responsible, even if you don't have 
the evidence to prove it, just put it up on the chart. Who 
cares? 

This theory of the Government's and this theory 
of Mr. Spadola's might be fine if we were all sitting 
around in an accounting class and having a seminar on ac¬ 
counting theories or theories of taxation or new develop¬ 
ments in income taxes, and v,*e had a whole bunch of scholars 
sitting around and making judgments: What is a good theory, 
and what is not a good theory. But this isn't an account¬ 
ing class. We are not at Harvard Lav/ School or any place 
like that. 

Shouldn't the Government have to prove more than 
just simply concot a theory and therefore brand somebody 
guilty/ Shouldn't they have to do a little bit more in 
a ciiminal case? Shouldn't the United States of America 
with all the agents who worked on this case, with all its 
power and all its majesty and all its wisdom, be compelled 
to put in a little evidence in the case before they want 
to brand somebody as a criminal? 

You remember also that Agent Spadola's theory was 
a pick-and-choose operation. Pick the exhibits that helped 
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him. Ignore I the exhiits that hurt the theory. 

One exhibit he ignored was Exhibit 68A and that 
is the Nevada divorce transcript and I am sure you will 
hear Mr. Feinberg refer to it because he is going to refer 
to it and make arguments from it, anti so on and so forth, 
and he is going to pick and choose in that transcript also. 

Well, I am going to accept this part, but not that 
part. Vie offered it all as an exhibit. 

In that Nevada divorce transcript in 1972, Mr. 

Fisher points out that he had given Rosalie Fisher some 
$193,000 in the period prior tu any of the tax years involved 
here and I asked Agent Spadola whaL would happen, what 

would be the effect if you had cash on hand,to the Govern¬ 
ment's theory. 

Could 1 have that chart for 1967? Thank you. 

I don't need the stand. 1 will just show it to 

the jury. 

I asked Agent Spadola,"Isn't it correct that in 
doing your chart for the Government's theory, that you 
take into account cash on hand during the period," and he 
said,"That is correct." 

So I said to him, "Therefore} if you have cash on 
hand, that reduces the amounL of expenditures and therefore 
reduces the amount of possible taxes, income, because under 
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the Government's theory and concept, you take away the 
income and the sources of income from the expenditures 
and so on. 

He even lists cash on hand here, and they magnani¬ 
mously give Hr. risher credit for $1,000. 

1 said, "Suppose there had been $193,000 cash 
onhand, what would happen?" 

He said, "That would wipe out the entire tax lia¬ 
bility foi that year and would be a carryover that his 
wife maybe used to wipe out the liability in other years." 

Under his theory, that is all we are talking about 
here, the Government, if that were so, and had Agent 
Spadola considered that fact, the Government would owe 
Mr. Fisher money in 1967, but he. didn't consider that fact 
and he admitted that on the stand. 

Really, it seems like the whole Government's 
chart is a kind of a shell game. What is good is consid¬ 
ered. What isn't good is ignored. 

Al1 the documents on the house which theyput 
in evidence which hurt their case, they ignored. 

Exhibit 68A is ignored. They don't bother look¬ 
ing into Rosalie Fisher's safe deposit box. Only the 
things that help them are put on. 

It is like the old shell game. Indeed maybe the 
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best way to characterize the Government's theory in this 
case is because they are trying a gambler, maybe we will 
try it under the rules of Las Vegas, because the house 
always wins; when they do this chart, the Government always 
wins on this chart, no matter what the figures are; the 
Government wins. 

Losses are not considered. Loans are not considered, 
Gifts are not considered. Only the things that are good 
are considered. 

Now, I have summarized the lack of evidence in 
this case and I suggest after you reflect on that, you will 
find that the Government has not sustained its burden of 
proof. We are relying on the weakness of the Government's 


case here. 


Mr. Fisher, because of that, chose not to take the 


stand. 


Judge Weinfeld will instruct you that a defendant 
is not obliged to testify in a criminal case or put in any 
proof and that cannot be held against him. Only the 
Government is obliged to put in proof and they have the 
burden of proof. 

Now, one other thing that also bothered me, I 
suppose, a bit, is that you might be influenced in some way 
by the personality of the lawyers in this case, as you 




60G 


SOUTHERN OISTniCT COUNT NEPONTENS. U.S COUNT HOUSE 







1 


eo:nuj 25 


551 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
2-1 


25 


sit here and pass judgment on that human being sitting 
over there at the table. 

if I have done anything, and I say this very 
sincerely, throughout any part of this case, which has in 
any way offended you or gotten on your nerves or got vou 
mad, blame me for it. Blame it on my inadequacies. Don't 
hold it against this man. Don't blame him for anything 
I may have done that offended ycui 

Similarly, I think you have seen Mr. Feinberg 
here and I am sure you will agree wi th me that lie is a 
fine, aggressive, able, zealous, skillful prosecutor. 

He did a terrific job in prosecuting this case, but don't 
decide this case, don't convict a man of a crime because 

I 

you like Mr. Feinberg. 

Because, as I have said, Mr. Feinber, he is 
just like any of us here. He doesn't know anything about 
the facts of the case. He is not a witness to what hap¬ 
pened . 

All he knows about the case is what you know 
about the case. It is what his witnesses have said. He 
knows no more or less about i.t and his case is no better 
and no worse because he is trying it than the evidence 
in the case. 

Mr. Feinberg gets good cases to try sometimes 


SOUTHERN DISTRICT COURT MEPOHTEHS II $ COURTHOUSE 


607 









- 


eo:MglG 


and sometimes he gets bad cases to try. 


We have heard some testimony from used car 


dealers; used car dealers handle lemons;and I am afraid 


Mr. Feinhere; has a lemon on his hands here, but it is a 


lemon which is not very laughable from the standpoint of 


Gilbert Fisher. 


My time is almost up and I only have a couple of 


more minutes and I probably have spoken a little too long 


and may have tried your patience, but, ladies and gentle¬ 


men, v/e are dealing here with probably what I regard as 


the two most precious things in the world. We are dealing 


here with human freedom and we are dealing here with human 


reputation and it is difficult to discuss iether one of 


those tilings briefly or casually. 


In a couple of weeksthis case will be a very 


dim memory to you. You will have gone on to other things. 


His Honor will, Mr. Feinberg will, and for the Internal 


Revenue Agents, there will be nev; investigations, new 


challenges, but v/hat you do in this case will forever 


mark Lno course of whatever future is left for Gilbert 


Fisher. 


Yours is a very awesome responsibility and as a 


result, the prosecution must meet a rigid and exacting 


standard; beyond a reasonable doubt. 
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Each of you must be satisfied in your own minds 
beyond a reasonable doubt that Mr. Fisher is guilty as 
charged. 

If you have a doubt that is based upon reason, 
it is your sworn duty, your sworn duty, to return a verdict 
of not guilty. 

One last word. Mr. Feinberg tried this case with 
great skill and great zeal and fervor and resourcefulness, 
and what I say now is not meant in any way to be critical 
of the fine job he has done. He is an absolutely superb 
character. 

A tew years ago, I came upon an inscription in 
the courthouse and it is the oldest courthouse in all of 
England whore I guess our common.law is supposed to come 
from and the words on that courthouse I have never forgot - 
ten. 

"In this hallowed place the Crown never loses be¬ 
cause when justice is done tne lowliest subject, the 
Crown wins." 

I say to Mr. Feinberg, my friend at the prosecu¬ 
tion table, that the United States never loses in a criminal 
case because when justice is done to any man, to any one 
of us, the United States wins. 

I think the greatest and most rewarding experience 
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that any human being can have in this world, the most 
fulfilling and satisfying experience, is to relieve the 
pain of another human being. 

Gilbert risher has lived with the anguish and 
turmoil of suspicion of charges, investigation, of indict¬ 
ment and I say to you, ladies and gentlemen, the time has 
come, the time has come for an American jury of citizens 
to say, "Enough, enough," and at long last to return the 
verdict of not guilty that this man deserves. 

I respectfully submit Mr. Fisher's case and his 
faith to your hands and ask you for a verdict of not 
guilty. 

Thank you. 

THE COURT: Members of the jury, we will take 
a five-minute recess and immediately thereafter Mr. Feinberg 
will s»nn up. 

Please remember when you go into the jury room, 
that the case is not yet submitted for your consideration 
and please do not discuss any aspect of it. I am just 
giving you a live-minute stretching period. 

(Recess.) 

(Luncheon recess.) 
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HR. FEINBERG: If it please the Court, 

Hr. Foreman, ladies and gentlemen of the jury, Mr. Naftalis: 

As you know, during. Mr. Naftalis' excellent 
summation I didn't interrupt him at all. I made no 
objection. This of course, does not mean that I agree with 
everything Mr. Naftalis said during that summation. 

Quite obviously there is a great deal that I 
take issue with, but there is «i custom in this courthouse 
of not interrupting a member of the same profession during 
his summation. 

You will recall that at the outset of this 
case the most important statement I made to you was to use 
your common sense. I said that lawyers might make state¬ 
ments, that tilings might be said from the bench or from 
witnesses, that the crux of this case depended on your 
using your common sense, and I believe that you can see now 
why common sense is so crucial in this case. Because if 
there ever was a case where there were irrelevant 
issues brought into play, where there wore smokescreens 
raised, whore there was a lot of irrelevant thunder, this 
is the case. 

The question here is not whether Rosalie Fisher 
is guilty or not, or John f»j nglo.ton f or Aaron Nussman, or 
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Eugene Mentos or anybody. The question is: Is this man 
involved? Is this man on trial guilty? 

The answer is, of course he is. 

I here have been a gx'eat many smokescreens 
raised by the defense. It does not make any difference 
whether it’s checks or cash? Of course, it makes a 
difference. When you pay in cash there is no record, 
there is no receipt, there is no recording. You give a 
man money in a brown paper bag, that's it (indicating). 


No records. 


cash. 


Of course it makes a difference if you pay in 


Another smokescreen: Aaron Nussman. Very good 
attorney. Took all these documents about the house in 
Englewood, thought that Lulu Fisher and Gilbert Fisher , Sr. 
were the true owners of the house in Englewood. Aaron 
Nussman was fooled in this case. Fisher fooled Nussman. 
Fisher fooled everybody in this case. A man who is a 
tax cheat, a man who evaded taxes doesn't go around and 
broadcast to the world. 

ihe defense would have you believe that these 
documents should be accepted at their face value. That's 
the whole point here. They can't be accepted at their 
face vetlue. 


SOUTHERN OISTHICT COUNT rtf **ON ICRS ll S COURTHOUSE 


612 










- 

• 

• 

1 

3PGtl 557 

2 

You heard the testimony. Mr. Fisher had a 


3 

scheme and he fooled Mr. Nussnan. 


4 

He fooled, the contractor* Sure the agreement 


5 

says Gj11 ert Sr. and Lulu Fisher. Of course, that's 


6 

the whole point. 


7 

Today he stops fooling everybody. Today the 


8 

buc»: stops here in this court with you twelve jurors. 


9 

What happened in this case? Gilbert Fisher 


10 

was a gambler, one of the best, to use his own words. And, 

. 

11 

ladies and gentlemen, what Mr. hartal is and what I say 

• 

12 

in this summation is not evidence. nut periodically in 

13 

this summation I'm going to point to evidence. 


14 

* 

This divorce proceeding, 68 A, Mr. Fisher's own 


15 

testimony, not mine, not Rosalie's, not Singleton’s, his 

• 

16 

1 

own. How, vih.it happened here? 


17 

Gilbert Fisher was a gambler, page 48, line 27: 


18 

"At one time you were a good money-maker; is 


19 

that right? 


20 

"One of the host." 


21 

"How long ago was that?" 


22 

Wow, this is 1972 that this transcript takes 

V.. 

23 

place, that Mr. Fisher is testifying. in 1972 here’s what 

• 

2-1 

Mr. Fisher says: 


25 

How long ago were you one of the best money— 
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makers?'' 


"Well, this was up until approximately three 
years acjo, approximately '68 or '69." 

There Fisher is saying this. 

"0 What happened then? 

"A Well, as things go, I'm a gambler and 
you begin to have an awful ot of trouble and we closed 
down the business. We closed it down temporarily. We 
opened it again and we closed on October 8 , 1970." 

Right at the end of the fourth year in this 


case. 

His best years, ‘68 and '69. I don't say 
it. He says it. 

He literally, ladies c *nd gentlemen, made a 
fortune and he didn't report it. He spent it right and left 
through other people. 

In 1972 he is divorced from Rosalie Fisher and 
everything comes out. 

If you have any problem, ladies and gentlemen, 
with this case, the very first, thing you should do in 
that jury room is ask the Court to send in 60A, the divorce 
proceeding, and you can read it for yourselves. This 
document buries the defense in this case once and for all. 

Now, Mr. Naftails says that the government's 
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v/hole case here is a theory that there is no direct 
evidence. Well, ladies and gentlemen, you saw these docu¬ 
ments. 

Never mind the testimony for a moment. We'll 
look at some of the documents now. is that a theory? 

Those are hard, cold evidence — hard facts of what 
happened here. 

Because, ladies and gentlemen, despite all the 
thunder of Mr. Naftalis, a very able guy, did a good job 
here, but despite all the thunder of Mr. Naftalis, what 
Rosalie 1 i^her says, indeed, what Nussman and Mentes and 
the maid and all these witnesses say, really is secondary 
to what these documents show, these exhibits. 

(Continued on next page.) 
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Those exhibits, just like this transcript, are 

> 

3 

the real key in this case because exhibits don’t lie. You 

O' 

4 

can look for yourselves. There is no credibility issue. • 


5 

Look at the document and see what it: says. 


6 

I will show you what I mean in a moment. 


7 

This case has five aspects to it, and I am 


8 

going to go into each one just briefly. The five aspects 


9 

go like this: 


10 

- 



Point number one, Gilbert Fisher makes money 


11 

as a gambler. lie says so. That's quite clear. Indeed, 


12 

it is conceded. He makes money as a gambler, and he 

• 

13 

proceeds to spend the money through Rosalie, spends the 


14 

money himself, spends it through Bernice Duncan, and spends 


15 

it through his folks. That's the case. He makes the 


16 




money and he spends it through these four individuals: 


17 

Rosalie, himself, Bernice, and Gilbert Fisher, Sr. or 


18 

Lulu, Fisher, his folks. 


19 

Let's take them separately. 


20 

Point number one: he makes the money. We 


21 

have already seen that that's not really an issue here. 


22 

That's not really an issue here. He is a gambler, a good 


23 

one, one of the best. 

• 

2-1 

He also makes a certain amount of money from 


25 

two houses in 1965 which he buys with Rosalie. Some 
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separation in 1964! In 1965 he buys two pieces of real 


3 

estate. 


4 

In 1965-1966 they buy the Esplanade Garage 


5 

and sign for it. Some separation! 


6 

In 1969, when he is one of the best gamblers 


7 

around, he gains access to the safe deposit box. Some 


8 

separation! He walks in with Rosalie, Rosalie signs the 


9 

power of attorney, he signs the power of attorney, and 


10 

they both have access to the box, whatever is in it. 


11 

Some separation in 1964! 


12 

Rosalie testifies that she knows all about the 

• 

13 

gambling operation; she takes the envelopes from the 


14 

gamblers that are betting; gives the money with the 


15 

envelopes to Mr. Fisher. That's the way the system works. 

► 

16 

You heard Rosalie's testimony. 


17 

Mow, Mr. Fisher proceeds — here's the second 


18 

part now •- to spend the money through Rosalie. We have 


19 

heard a lot of thunder from Mr. Naftalis here about Rosalie 


20 

wanting to bury Mr. Fisher. Rosalie is upset with 


21 

Mr. Fisher. She has an axe to grind. Well, the evidence 


22 

shows otherwise, ladies and gentlemen. 


23 

Rosalie Fisher is no angel. Sometimes the 

• 

24 

government lias to put people on the stand in order to con- 


25 

vict the guilty, and that's what we had to do in this case. 
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Rosalie Fisher is an important witness. The 

* ■ 


3 

government cannot always rely on men like Aaron Nussman 



4 

and Eugene Mentes. Sometimes the government has no choice 



5 

if justice is to be done. 



6 

How does Gilbert Fisher go about spending 



7 

money through Rosalie Fisher? I will show you something. 



8 

Some separation! Rosalie has an axe to grind; is that 



9 

right? 



10 

V7el 1, here, in 1970, Rosalie Fisher is spending 



11 

money from Mr. Fisher's life, insurance policy. Some 



12 

separation! Mr. Fisher knows nothing about this? It is 

• 


13 

his policy. She is paying the premiums for him. Here are 



14 

the checks (indicating). Some separation! 



15 

Here is a health insurance policy. More 



16 

checks. She is paying for him. This is not her policy. 



17 

it is his. She has an axe to grind? He knows nothing 



18 

about this? Here are the checks, 41. Look at them in the 



19 

jury room. 



20 

Government Exhibits 25, 26 and 27 in the years 



21 

in question. Rosalie is depositing money in bank accounts. 



22 

not just her accounts. Three of them belong to Gilbert 

V.-' 


23 

Fisher. The Hew York Hank for Savings, this is good. 

• 


2A 

Rosalie lisher depositing money in a bank account of 



25 

Gilbert Fisher, in trust for his two children in New Jersey. 
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Rosalie is Heine, the depositing. Some separation! 


Mr. Fisher doesn't know anything? 


here is a second hank account at the New York 


Bank for Savings, not Rosalie's, but Mr. Fisher, in trust 


for his other son, Gilbert Fisher, Jr. Rosalie is doi 


the depositing. Some separation! Mr. Fisher doesn't know 


anything? 


(Continued on next page.) 
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Some axe to grind! 

A separate bank account for Gilbert Fisher, at 
the carver Dank for Savings as late as 1970. Rosalie is 
doing the depositing for Gilbert Fisher. He doesn't know 
anything? He is oblivious to what is going on? Some 
separation! 

Rosalie may be stupid, Rosalie may be stupid; 
the documents are clear, however. This man knew how stupid 
his wife was. He knew exactly what he was doing when she 
wheeled the money to the bank, the change in a cart, 
because it was too heavv, 

Rosalie is no angel, but Gilbert Fisher knew 
what was going on here. Here's three bank accounts of his 
and it was Rosalie that was doing the depositing. 

Some axe to grind! 

What else did Gilbert Fisher do for Rosalie? 

How else did he spend money through Rosalie? Let's let 

• \ 

Mr. Fisher speak for a minute. In Nevada , page 49 , 
line 25: 

Mt. Fisher is asked, "Do you remember giving 
Mrs. Fisher a Cadillac in 1967? 

"A No, sir. 

"Q 1969? 

"A Yes, sir. 
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"Q Do you remember giving her $5,000 then? 

"A Yes, sir. 

So <e separation! 

Here's the invoice for that Cadillac, Exhibit 
36. -'■■■'*■ to Rosalie Fisher. You see, ladies and gentlemen, 

no mention of this man. No mention. Rosalie Fisher. 

There is nowhere on this invoice any mention of the fact 
as to who bought that automobile*and how do we know he 
bought the automobile? I don't say so. Mr. Naftalis 
didn't say so. Mr. Fisher says so in Nevada but he 
did hide it well, because on that invoice not a word, 
not a signature, nothing. 

Now, that takes care of number one, the 

gambling. 


And number two, the fact he spent through 


Rosalie. 


Third, he spends through himself. How does he 
do this? Well, first of all, ladies and gentlemen, here 
are ten or eleven exhibits. Government's Exhibits 111 
through 122. No theory — documents. For what? Bernice's 
variety store. No Rosalie now. Forget Rosalie. Forget 
Singleton; forget all of that for a minute. 

Here is not quite a dozen documents in which 
Mr. Fisher is buying goods for the store, Bernice's. 

621 
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Cash registers, fences for the store, items, $16,000 worth 
of goods in 1970 from one company. 

There is no one involved in these documents 
but Gilbert Fisher. He is spending the money, cash 

sometimes. Some of these are checks. Mostly cash. No 
records. 

Gilbert Fisher is the only one involved in 
these records. He spent the money and he can't pin this 
on anybody else. 

But that's not all. It's also interesting to 
know just in passing with Bernice's variety store, take 
a look at Government Exhibit 71. Who's working for him? 
Bernice Duncan. Bernice Duncan is working for him. 

That's not all. 

Still on part three,. Mr. Fisher is spending 
for himself: Government Exhibit 106, to Gilbert Fisher, 

470 Lenox Avenue, 1968 brand-new Cadillac. There it is, 
cash! 

How do we know that, even — aside from the 
fact it says Hr. Fisher here, hew do we know that he also 
paid for it? Lift up this invoice Signed, Gilbert 
Fisher, 1969 Cadillac. He bought it. He paid for it, cash. 
No one else. 

That's not all. 
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108, 1969 Cadillac. The other was '68. 

A 

3 

Gilbert Fisher, 470 Lenox Avenue, brand-new Cadillac, 

V 

1 

vinyl roof. 

leather upholstery, head restraints, five 

glass? 

5 

whitewalIs, 

stereo radio, AM, FM, soft ray glass, 


6 

six way front adjustment, two-door edge guard, power door 


7 

locks, seat 

back recliner, rear window defogger. $7,448.35, 


8 

cash $1,600 

, the rest the trade-in on the other one. 


9 


How do we know it's Gilbert Fisher? Here's 

PK P 

10 

the signature, cash deal (indicating). Here's the deposit 


11 

slips, cash 

• 


12 


No records. Nice and quick (indicating). 

• 

13 


So now we have Gilbert Fisher once in a while 


14 

slipping up 

and buying on his own, not through somebody 


15 

else, butalvays with cash, because with cash there is 


16 

nothing, no 

records (indicating). 


17 


What's the fourth part of the case? Spends 


18 

through Bernice Duncan. 


19 


Now, of course. Hr. Fi slier says in Nevada 


20 

on page 28, 

"Who lives in that home n New Jersey besides 


21 

yourself? 


1 

w 

22 


"A Myself, Bernice Duncan and the two kids. 

V, 

23 


"Q And yourself? 

• 

24 


"A I don't live there. I maintain a home 


25 

for Bernice 

Duncan, the mother of these two children." 

• »: I 

... 

• r« r t 

623 

$*>t»T Ht rU4 fMS • ITT C OHM * m R |j $ l OUNTHOUSC 

•» * ' *■ **«• > •» * 

■ ♦ : ^ 2 : • * . . • u. 


'S) 


/ 





5PG'd 


567 


I don't say that and Mr. Haftalis didn't say 
it. Mr. Fisher says it. 

"I maintain a home for Bernice Duncan and the 
two children." 

What else did Mr. Fisher do for Bernice Duncan? 

\ 

Well, of course, we a lea y; have these automobiles. Mr. Fisher 
bought a new automobile whenever the ashtrays were filled 
up in the old one. 


109, Sold to Bernice Duncan, 470 Lenox Avenue, 
a 1970 Chrysler Town & Country green station wagon. Now, 
you nught say, sold to Bernice Duncan; What does that 
have to do with Mr. Fisher? Pretty simple; lift up the 
invoice. Receipt, Gilbert Fisher, $4,014.83. Gilbert 
slipped up on the receipt on this. That's 109, direct 
evidence. No theory. This is evidence. 

110, automobile invoice, 1969 Mercury Cougar 
sold to Bernice Duncan, 470 Lenox Avenue. Cash. 

$3,786.25. Lift up the invoice. Gilbert Fisher, a 
Christinas present, December 24 , 1968. Slipped up here 
(indicating). He's the purchaser. 

10/, 1970, buys a Jaguar for Bernice Duncan, 
470 Lenox Avenue, New York, Mew York. $8,141.70, cash. 

And you recall the testimony of Mr. Gonzalez, 
that the Loth of them came in that day. 
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Now, what has Bernice Duncan put down here 
besides this as a cash transaction? She i s asked to put 
down her employer's name and she puts 446 North Woodland, 
Englewood. You heard the testimony of Mr. Gonzalez. 

1970 Jaguar. 

(Continued on next page.) 


625 







1 


eotmg 1 


568 


2 pm 


2 
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7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 


24 

25 


Now, what about the rent <it 470 Lenox Avenue? 

Well, ladies and gentlemen, first of all, way back in 1961, 
when Bernice Duncan first rents that apartment, who sends 
in a letter of recommendation to the landlord telling the 
landlord that she is a good, honorable,upright woman? 
Gilbert Fisher. Back in 1961, 129A, there is his sig¬ 

nature . 


She is living at 470 Lenox Avenue and what does 
Gilbert Fisher put down for his address for all the cars 
that he buys? 470 Lenox Avenue. 

What does Gilbert Fisher say in Nevads as to his 
address? 470 Lenox Avenue. 

Finally, ladies and gentlemen, the fifth part of 
the case, spending money 'hrouqh his folks. 

Mr. Naftalis and the defense wouldhave you read 
these documents at their face value. That was the whole 
point in this case. That is why he did it the way he did it, 
so that he wouldn't get caught, so that it would be nice 
and look pretty. 

But it won't wash. Why won't it? 

Well, let's start off with the testimony of 
certain witnesses. Mr. Nussman. 

Mr. Nussman testifies from this witness stand 
that Gilbert Fisher walks in and gives him $13,000, $14,000, 
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$15,000 in cash in a brown paper bag. 

• 

3 

Mr. Nussman testifies that he deals with Mr.Fisher; 

♦ 

4 

that he only saw Mr. Fisher's father and mother on one or 


5 

two occasions. 


6 

When there's problems about the construction of 


7 

the house, when something has to be done, it is Mr. Fisher 


8 

who comes to see Mr. Nussman. 


9 

Mr. Fisher pays the amounts to Mr.Nussman. And 


10 

when it comes time for a legal fee to be paid, it is Mr. 


11 

) 

Fisher who pays that fee, $1,000. 


12 

Of course, Mr. Nussman did not know what was going 

• 

13 

on. One who evades his income taxes, one who cheats on 


14 

his tax returns, doesn't go and broadcast it to the world. 


15 

You don't let anybody know anything they don't have to 

t 

16 

know. Nice and clean. Nice and clean. And Mr.Nussman, 


17 

just like anybody, fell for it. Why not? 


i8 

Eugene Mentes, the contractor. He is riding a 


19 

bulldozer on the construction site, up walks Mr. Fisher, 


20 

gives him $13,000, $14,000 in a brown paper bag as a payment 


21 

for the house at the site. Not in the office, right at the 


22 

contract site, where they are building the house. 


23 

Mr. Mentes testifies.ho takes the money and Mr. 

• 

21 

Fisher says to him, "You don't have to count it, it is all 


25 

there, just go to the bank." Mice and clean. No records. 

6£7 
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That is supposed to be from his folks who are on 
Medicaid? Ridiculous. 

Montes testifies, ladies and gentlemen, he deals 
with Gilba.it fisher,Jr. That is the man who he deals with. 
That is the man who spotchecks the job. That is the man 
who gives the cash in the bag. Not his father and mother. 

Then there is Leonard Reynolds, a very quick, 
minor v/itness. He gets a call, goes out to the house. Who 
is there? Mr. Fisher wants a swimming pool. $7,000 
pool put in. Mr. Reynolds writes out the contract, gives 
the pen to Mr. Fisher. 

Mr. Fisher says, "I will be back. I will give 
you a call. I have got to go take the contract and get 
it signed." 

He leaves the whole area and a week or two weeks 
later, they meet again,and it is now signed with a check 
for the pool. 

Mr. Reynolds never ever saw Mr. Fisher,'Sr. or 
Lulu Fisher. All through Mr. Fisher, Jr. But Mr.Fisher 
doesn't know anything about these expenditures and Mr. 
Fisher is just doing it for his folks,and Mr. Fisher is 
just doing it for Miss Duncan, and Mr. Fisher is just doing 
it for Rosalie. 

Mr. Fisher knew exactly what lie was doing. He was 
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a gambler and he knew the best way to beat the odds. The 
best way you beat the odds is to use a wife, who isn't too 
bright, an accountant, who isn't too swift, your mother 
and father, who are 80 and 83 or 77, and Bernice Duncan, 
who you are living with in New Jersey with the two kids; 
use them, no one's the wiser except Mr. Fisher. 

It is no crime, as Mr. Naftalis said, he is abso¬ 
lutely right, it is absolutely no crime for grandparents 
to buy a house for their grandchildren, but it is very 
definitely a crime to evade income taxes the way that Mr. 
Fisher evaded income taxes in this case. 

That is a crime. 

Don't be fooled, ladies and gentlemen, and I am 
sure you won't be, by the face value of these documents. 
They don't mean a thing. That is the whole scheme in this 
case, to fool anyone who would look at those documents into 
thinking that the mother and father owned the house and 
built the house. 

Do you remember the maid? One of the last wit¬ 
nesses? She goes to the house Mondays to clean up. "Did 
you see Bernice there?" Yes. "The two kids?" "Yes." 
Gilbert?' "Yes." "His father and mother?" "No." I 
never saw them. 

Money in drawers, cars in the driveway, three or 

SOUTHERN DISTRICT COUNT REPORTERS, U .5. COURTHOUSE U 

FOir* )i *«< . . 1 .. K * rr. : 4f.no 






1 


eo:mg 5 


572 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 


13 


14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


25 


four. "I never saw them." "I saw the parents with the 
kids and the money in the drawers." 

He doesn't know anything about it. 

Now/ for just a few minutes, I want to talk about 
some of the smokescreens that have been raised in this 
case, but before I do that, let me just say, what does 
Mr. Fisher say about what went on out in New Jersey. 

Well, we have got his testimony in evidence. Page 
28, line 25. 

Mr. Fisher under oath in Nevada: 

"Q Did there come a time when you had that home 
built in New Jersey? 

"A No. 

"Q You had nothing to do with the building of that 
home? 

"A No." 

Page 31, about the New Jersey home, Mr.Fisher 
under oath: 

Q Do you know that your mother and father provided 
any funds for the building of that home? 

"A Do I know whether they did or not? 

"Q Yes. 

"A They provided all the money. 

Q And you don't know where those funds came from? 
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"A I don't hae the vaguest idea." 

Presposterous. 

Pacje 51, Mr. Fisher speaking, lines 23 to 30. 

Q Is it a $100,000 house in Now Jersey? 

"A No, sir. 

"Q What did it cost? 

"A I don't know. 

ilow do you know it wasn't a $100,000 house? 

• * • 

"A Well, I just say it wasn't. 

Q \ou just say it wasn't. What about the neighbor¬ 
hood, is it a good neighborhood? 

"A it is nice." 


14 

15 

16 
17 


He.doesn't have the vaguest idea under oath. 

Nov/, there has been a lot of smokescreen and a lot 
of thunder in this case, a lot of thunder. Let's just 
deal for a few minutes with the thunder. 


Point No. 1: The father and mother provided 

19 the funds. That is one theory. Well, let's see what Mr. 

20 Fisher says about his father and mother on page 29, line 

21 2 4. 


"Q What kind of work has your father done, sir? 

"A My dad doesn't work. 

Q When was the last time he worked, do you know? 
"A I don't remember. 
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"Q And your mother, when was the last time she 


worked? 


"A I don't remember." 


Page 48, line 17, Mr. Fisher speaking, not me and 


not Mr. Naftails: 


"Q Are your parents alive? 


"A Yes, sir 


"Q What are their ages? 


"A My mother is 77. 


"Q And your father? 


"A My father is 88. 


Q Was there a time when you he.!pe:d in their support? 


"A Oh, sure." 


'When you helped in their support.' 'Oh, sure.' 


A When I was a good moneymaker. 


Q At one time you were a good moneymaker, is that 


right? 


"A One of the best." 


That is Mr. Fisher speaking 


Let. s not forget that Mr. and firs. Fisher, Sr. 


and Lulu are on Medicare. They are old people. They are 


sick people. They are frail people. They are building homes 


in New Jersey. 


So much for thunder No. 1, the father and mother 
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provided. 

My dad is an elevator operator. That is what 
Gilbert Fisher says in Nevada. He is an elevator operator.' 
$50,000 home, $7,000 pool, $5,000 worth of furniture,land¬ 
scaping, $1500, maids on Mondays. Money in drawers. Don't 
know any tiling. 

Now, thunder No. 2. Theory No. 2, Smokescreen No.2 
Maybe Bernice Duncan had the money. 

142 in evidence, Rernice Duncan filed no tax re¬ 
turns for 1967 through 1970. she didn't pay any taxes. 

No theory. Proof. 

Well, maybe she was working. 

143 in evidence. HEW says that during the years 
1967 through 1970, she never even paid any Social Security 
taxes, no withholding, nothing. in fact, according to 

the Department of Health, Education and Welfare and the 
Social Security Administration, the last time Bernice Duncan 
ever paid anything in withholding was in 1961 when she paid 
the grand total of approximately $1600. 

And lot us not forget who is buying Bernice 
Duncan the automobiles. And who is supporting Bernice 
Duncan in New Jersey. Let us not forget that Bernice 
Duncan herself says in filling out the application to send 
her kids to private school, "What do you do? What is your 
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job?" "Housewife." 

So much for Rernice Duncan and the smokescreen 
that maybe she provided the money. 

Ihat taJ.es care of the second smokescreen. 

It 1 s not what I am saying and it is not what Mr. 
Naftalis is saying. It is what the documents say. It is 
the documents that don't lie. 

The third thunder, more thunder from the defense. 
Maybe the money was earned prior tol9G7. Maybe this was 
some sort of cash that Mr. Fisher had on hand. 

Well, first of all, Mr. Fisher says out in Nevada 
and I won t lead it again because 1 am sure you recall,"i 
was one of the best, mainly approximately three years ago.' 
MR. WAFTALIS: I object. That is not what he 

said. 

MR. FEIUHERG: All right, I will read it. 

MR. NAJTALIS: I would appreciate it. 

MR. 1‘LIHBERG: I will read it. 

Q At one time you were a good moneymaker, is that 
right? 

"A One of the best. 

"Q How long ago was that?" 

This i in 1972. 

A Well, tliis was up until approximately three years 

6C4 

SOUTHERN DISTRICT COURT Rl PORTERS U.S. COURTHOUSE 

rv :iinr * . .. H( , 




1 


eo:mg 10 


577 



2 

3 

4 

5 


6 

7 

8 


9 

10 


11 

12 



13 

14 



15 

16 

17 

18 


19 


20 

21 

22 

23 

24 

25 


ago. 

"0 What happened then? 

"A Well, as things go, I am a gambler and you begin 
to have an awful lot of trouble and we closed down the 
business. We closed it down temporarily. We opened it up 
again and v/e closed it on October 8 , 1970." 

Nov/, are v/e to believe that Mr. Fisher wasn't 
making any money in 1968, 1969 and 1970? He is one of the 
best, he says so. 

What is he doing with this money? This is the 
money, ladies and gentlemen, that he is spending through 
Rosalie and Bernice and his folks in New Jersey. 

This is the money he has given to Mentes. This 
is the money he has given to everybody. These are his 
good years, the firm years. 

How do we know this? Well, that is not the only 
thing. As I said before, in 1969 Hr. Fisher decides that 
he needs to get into the safety deposit box. In 1969, 
that is just around the same time as when he said in 
Nevada, so he gets a power of attorney to get into the 
safety deposit box in 1969, right smack in the middle of 
the charges in this case. 

He signs and gets in. This doesn't say prior to 
1967. This doesn't say 1964 or 1965. 1969 ho needs some 
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cash. Ho wonts in. 

It meakes sense, perfectly logical."These are my 
good years, here's my power of attorney." 

Hut that is not all. We can dispel this, argument •oiV' 
some other way as well. 

In 1967 through 1970 Rosalie Fisher is putting 
an awful lot of money into the bank for Mr. Fisher, putting 
in an awful lot of money in the bank in the years in ques¬ 
tion here, 1967 through 1970. 

I am not talking about 1964 and 1963 and 1965. 

1967 through 1970. Mr. Fisher has an awful lot of money 
being deposited in his bank accounts. It is money he is 
making in those years and he is putting it in the bank and 
he is spending it. 

That is not all. 

Let's dispel this theory at little bit more. 
Government's Exhibit 74 in evidence, dated 1970. Mr.Fisher 
goes to his bank, the New York Bank for Savings, and with¬ 
draws $39,000 in 1970. 39 grand. Government Exhibit 

74 . 

Now, what about the safety deposit box? More 
thunder. More smokescreen. 

first of all, that safety deposit box is completely 
irrelevant to this case. Why? Well, first of all, it is 
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only Mr. Fisher and Mr. Fisher alone that says that there 
was $193,000 in that safe deposit box. There is no tes¬ 
timony, I mean there is no proof of that. That is Mr. 
Fisher saying that in Nevada. 

But, ladies and gentlemen, even if there was 
$193,000 in that box, Mr. Fisher says that that money that 
was in that box never left that box, in Nevada. 

Here's what Mr. Fisher says in Nevada. Uncorrob¬ 
orated, this is his own statement, but here's what he says, 
in 1972. 

Well, I had a total of $193,700. This money was 
in a safe deposit box in her name. It was always my 
opinion that I never had to be vociferous or belligerent 
about that money because I always thought that any time I 
wanted my half of the money, I could get it. There wasn't 
any woiry in my mind that I was going to have problems get¬ 
ting my money." 

That money, ladies and gentlemen, if it does ex¬ 
ist, and if it did exist prior to 1967, sat in that safety 
deposit box. That is what Mr. Fisher wanted, that is 
what the discussionwas out in Nevada about that money. 

That money wasn't used for any expenditures during these 
years. That money sat there if it did exist. 

Ihe oxpenditures in this case came from money 
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that ho earned in 1967 through 1970 in gambling operations 
and those two houses. That is the money he spent. 

Another thunder, more thunder. He did not sign 
the returns. Irrelevant. Absolutely irrelevant in this 
ease. 

If Mr. Fisher caused those returns to be prepared 
if Mr. Fisher knew what was going on, if Mr. Fisher knew 
exactly how this scheme was going to operate, the mere 
fact that he did not sign the returns, but let his wife 
sign his name, that is enough. 

Take a look at the indictment. If he caused 
those returns to be prepared, that is what is important. 
Listen to the judge's charge, as I am sure you will, very 
carefully on that point. 

Smokescreen, thunder. 

The final smokescreen, ladies and gentlemen, 
the one that I will deal with most briefly, what about 
all this talk about Rosalie and Singleton? What about 
all of Rosalie's testimony? 

Well, as I have said lief ore, ladies and gentlemen 
Rosalie Fisher is no angel. Rosalie Fisher knew exactly 
what was going on right up to here. She said so. She 
knew about the gambling. She knew about the phoney bills, 
she knew about everything. The question, ladies and 
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gentlemen, is not did Rosalie Fisher know all this and 
not is Rosalie Fisher a perjurer. The question is, is 
this man guilty? 

Rosalie is not on trial. Is this man guilty? 

Of course, he is. Of course, he knew what was 

going on. 

John Singleton comes across, I don't know what 
you thought of him, not too bright, fooled perhaps, he 
didn't catch on. He said that no one ever told him about 
gambling income. Maybe yes and maybe no. The fact is 
did tnis man know about gambling income? 

Of course, he was the gambler. 

John Singleton and Rosalie Fisher have absolutely 
nothing to do with Englewood, New Jersey, the house, 
construction, pools, landscaping, automobiles, Cadillacs, 
Jaguars, money in drawers in New Jersey. 

Complete smokescreen, ladies and gentlemen. Com¬ 
pletely irrelevant, Rosalie and John Singleton, as far 
as the New Jersey situation goes. 

bid Rosalie Fisher know anything about Mr. Fisher 
sending his two kids to private school in 1970? Of course 
not. This was the other side of this man's life, ladies 
and gentlemen. 

He tried to pin a lot on Rosalie Fisher, but he 
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cannot pin what happened in Nov/ Jersey on Rosalie Fisher. 

You hea:d Mentes, you heard Nussman, they never 
even heard of Rosalie Fisher. 

Of course, as I have said, some separation from 
1964 when Rosalie is doing all these things for him in the 
years in question. Bank accounts, insurance policies, 
some separation. 


It wasn't bitterness, ladies and gentlemen, that 
caused Rosalie Fisher to do these things. It was a plan. 
Rosalie Fisher didn't put money in her husband's bank ac¬ 
count out of bitterness and Rosalie Fisher didn't pay her 
husband's life insurance policy and his health policies 
out of bitterness. 


Rosalie Fisher d’d it because she was involved 
just as much as Mr. Fisher is involved. 

In fact, one minor point - I am almost through - 
if this defendant, Mr. Fisher, was so upset with John 
Singleton and didn't know what was going on, you noticed 
that Mr. Fisher in 1970 goes right to John Singleton to 
help him prepare the books for Bernice's Variety Store. 

Mr. Fisher goes to Mr. Singleton. Mr. Singleton 
doesn't search out Mr. Fisher. 

"John,help prepare my books." Why? Well, re¬ 
spectfully, ladies and gentlemen, I suggest to you because 
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Mr. Fisher knew that John Singleton wouldn't be able to 
figure out what was going on. Let Mr. Singleton do a job 
on Bernice's books, the way he did a job on the returns, 
and no one would be the wiser. 

The maid. Minor witness, at the end. Never 
saw Gilbert, Sr. and Lulu at the house. Saw money in the 
drawers. Saw cars in the driveway, never saw Mr. and Mrs. 
Fisher, Sr. 

Now, Mr. Naftalis and the defense have made 
Mrs. Fisher out to be a perjurer and a liar and Mr.Naftalis, 
of course, has the interests of his client at heart, and 
he is doing the best job he can. 

What kind of a man is Mr. Fisher? Well, this is 
near the end of my summation. Let's just end with some of 
the statements of Mr. Fisher out in Nevada and then the 
facts as they really are. 

Statement of .Mr. Fisher in Nevada, under oath, 

page 27. 

"Q What are the taxes, Mr. Fisher, that you paid 
foi the home thatis located in New Jersey that is supposed 
to be the property of your children? 

"A I don't pay any taxes." 

Fact. Document. 102A in evidence. "City of 
llnjlcwood. To Whom it May Concern: Please be advised 
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that the taxes on the property at 448 North Woodland Stret 
arc assessed to Gilbert Fisher, Jr., Trustee, and have been 
paid as follows: 1967, 1968, 1969 and 1970." 

Statement. Fact. 

Statement of Mr. Fisher, page 28 in Nevada,', 
under oath: 

Q Who lives in that home in New Jersey besides your¬ 
self? 

"A Miss Bernice Duncan and two kids. 

"Q And yourself? 

"A I don't live there." 

Mr. Naftalis and the defense put in two witnesses, 
stipulation, that said that at one point Mr. Fisher did in¬ 
deed live in Englewood,New Jersey. 

Mrs. Duncan in filling out the application to send 
her two kids to private school, on one of the applications, 
448 North Woodland Street. 

Statement. Fact. 

Statement of Mr. Fisher in Nevada: 

"0 And what are the taxes that are on this property? 

"A I don't know. I don't pay thorn. You will have 

to ask n.y mother and father." 

We have just seen what that statement is. This 
is another — he was asked i. twice. 
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Statement. Fact. 



3 


Statement of Mr. Fisher under oath in Nevada: 

* *5 


4 

"0 

Now did there come a time when you had that home 



5 

in Mew 

Jersey built? 



6 

"A 

What? 



7 

"Q 

Did there come a time wl en you had that home 



8 

built 

in New Jersey? 



9 

"A 

No. 



10 

"Q 

You had nothing to do v/i th the building of that 



11 

home? 




12 

"A 

No." 

• 


• 13 


The testimony of Nussman. The testimony of Mr. 



14 

Mentos 

. The testimony of Baena, the decorator. The tes- 



15 

tirnony 

of Leonard Reynolds on the pool . 



16 


Those four right then and there. 



17 


Statement. Fact. 



18 


Finally, ladies and gentlemen, page 51 in 



19 

Nevada, 

, line 23. 



20 

"Q 

Is it a $100,000 house? 



21 

"A 

Mo, si r. 



22 

"O 

What did it cost? 

v .• 


23 

"A 

I don't know. 

• 


24 

"Q 

How do you know it wasn't a $100,000 house? 



25 

"A 

Well, 1 just say it wasn't." 
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This man negotiated that e:tire deal for himself, 
but even if you accept his theory, he knew exactly what 
the cost was. He paid it. 

Statement. Fact. 

That is the type of man we are dealing with here. 
That is the type of man Mr. Fisher is. 

And so, ladies and gentlemen, Mr. Naftalis said 
in his opening that the only thing I know about this case 
is what people have told me. 

With all due respect to Mr. Naftalis, who is an 

1 

excellent attorney; these are not people, these are docu¬ 
ments. This transcript is a document and in the last 
analysis in this case, these documents tell the story. 

This transcript tells the story. 

The issue in this case and the only issue, the 
only issue, on the bottom line, is this man, Gilbert 
Fisher, guilty of income tax evasion. 

Did lie know what was going on in these years? 

Did lie make these expenditures through other 

people? 

Tlie evidence is overwhelming, ladies and gentlemen, 
in this regard. 

Common sense, common sense. 

This man had monev to burn and he burned it. 
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Ladies and gentlemen, Mr.Naftalis told you at 


the outset of this case that you were the United States 
and I agree with that 100%. 

You are the United States because — you know it 
is a funny thing, Mr. Naftalis talks about squads of agents 
that we had in thiscase and we did. We had five or six 
or seven agents working on this case and you can see why. 
$215,000 in unroported income, eighty some odd thousand 
dollars in back taxes owed by this man, who used a very 
elaborate scheme, as you have seen, or series of schemes, 
and Mr. Naftalis is right, we needed a squad of agents in 
this case. 

This is a tough case to figure out, but it is 
simple in this courtroom, because it is presented. 

Can you imagine the work that went into getting 
this case ready for trial? These documents? We needed 
a squad of agents, but, you know, all the agents in the 
world, all the IRS agents, all the Assistant U. S. At¬ 
torneys, all the lawyers, all the judges, at the bottom 
lino, it really doesn't matter because the bottom line 
are you twelve people. You are the bottom line. 

You decide guilty or innocent and you are asked 
to use your common sense because, you know, sometimes 
in cases, lawyers don't tend to use their common sense. 
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You decide and I agree with Mr. Naftalis and 
the thoughts that Mr. Naftalis said about justice and 
fair play. 

If you people really think in this case that 
this man is innocent and knew nothing about this, then 
I agree with Mr. Naftalis, you should return a verdict of 
not guilty, because no matter what anybody may tell you, 
the Government doesn't want any miscarriages of justice in 
this case. 

But, you see, in this case, the Government's 
position is that the evidence is overwhelming and that 
justice cries out in this case for a verdict of guilty. 

That is why we are here. That is the reason and that 
is why you people are so important and that is why Mr. 
Naftalis and T thank you for the patience and the care 
that you listened to this case with. 

It is a tough— ta:: evasion is a tough crime. 

It is an elaborate scheme that was used here. But you 
people saw through it. You saw what happened here. 

You know, always remember, and I am sure you 
will listen to the judge very carefully, that cases like 
this, all cases in this courthouse really, are decided 
on evidence, on documents, on testimony in which you are 
called to use your logic, your common sense, to figure it 
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And the evidence in this case is overwhelming. 
There has been a lot of thunder from the defense in this 
case, a lot of thunder, but you know what Mark Twain once 
said about thunder. Thunder is loud and thunder can be 
impressive, but it is lightning that does the work, and I 
respectfully submit to you that in this case, there is 
more than enough lightning sitting on this table. 

This is as good a piece of lightning as you will 
ever see. (Indicating). This divorce proceeding, these 
automooile invoices, these records, the testimony of 
working people like Mr.Nussman and Mr. Mentes and Mr. 
Reynolds, that is lightning. 

It is because of that lightning that the Govern¬ 
ment maintains that after you have carefully deliberated 
in this case and carefullv weighed the evidence pro and 
con, that you will find that this man, Gilbert Fisher,Jr., 
was the real power behind all of these expenditures and 
you will find him guilty, as you must, beyond a reasonable 
doubt. 

Thank you. 

THE COURT: Members of the jury, we will take 
about a five-minute recess for the seventh : inning stretch 
and immediately thereafter we will resume and I will 
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instruct you as to the lav/. 

Please remember the case has not yet been sub¬ 
mitted for your consideration. We are just having a brief 
recess. Please do not discuss any part of the case. 
(Recess.) 
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Weinfeld, J.: 
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Members of the jury, we have now reached the 
point in this trial where you are about to enter upon your 
final function as jurors, and here you perform one of the 
most sacred obligations of citizenship, that is, acting as 
ministers of justice. 

You are to discharge this final duty in a 

% 

complete attitude of fairness and impartiality, and as was 
suggested by me at the time when you were selected as 
jurors, without bias or prejudice, for or against, either 
the government or the defendant as parties to this contro¬ 
versy. 


Let me add that the fact that the prosecution 
is brought in the name of the government, the United States 
of America, entitles it to no greater consideration than 
that accorded to any other party in the litigation. I3y 
the same token, it is entitled to no less consideration. 

All parties, whether it be the government, corporations, or 
individuals, stand as equals at this bar of justice. 

Up to now your duty has been, and it has been 
evident to me as it has been to counsel V’ho commented upon 
it, to listen carefully to the testimony and follow the 
evidence. 

Much of the testimony that was received in the 
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case was of a detailed nature. You have not only been 
attentive, but I am satisfied that you have a keen grasp 
of the facts and are fully equipped to carry out your 
final function. 


Incidentally, despite the number of exhibits 
in evidence, I believe the issues you are called upon to 
decide are comparatively simple. 

Your final role is to pass upon the fact issues, 
the disputed fact issues. You are the sole and exclusive 
judges of the facts. You pass upon the weight of the 
evidence; you determine the credibility of witnesses; you 
resolve such differences as there may be in testimony, and 
you draw whatever reasonable inferences may be warranted 
from the facts as you determine them. 


I shall later refer to how you determine the 
credibility of witnesses. 

My function, at'this point, is to instruct you 
as to the law. It is your duty to accept these instructions 

of law and to apply them to the facts as you determine 
them. 


With respect to any fact matter, it is pur 
recollection that governs. Anything that counsel either 
for the government or the defendant may have said during 
the progress of the trial with respect to a fact matter, 
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or included in a question, or advanced in summation with 
* respect to any fact issue, is not to be taken in substi¬ 
tution for your own independent recollection. 

So, too, anything that the Court may say during 
the course of these instructions with respect to any fact 
matter, again, is not to be taken in place of your own 
independent recollection. That governs at all times. 

The defendant, Gilbert Fisher, is on trial 
under an indictment containing four counts, or four 
separate charges, for violations of the federal law which 
makes it a criminal offense for one to willfully attempt to 
evade or defeat a tax due to the government, in this case 
income taxes. 

A preliminary word as to what this case is not 
about. It has nothing to do with the collection of any 
taxes that may be due to the government. This is a criminal 
case. Its object is to secure the enforcement of criminal 
sanctions set up by Congress when it is charged that one 
has willfully attempted to defeat or evade the payment of 
taxes due. There is a distinction between civil liabilitv 
imposed upon a defendant and criminal responsibility for 
his acts and conduct. Therefore, we are not concerned with 
civil liability, whether or not the taxes claimed to be due 
have been paid or will be paid by the defendant. This will 
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• 

not bo determined by you in deciding the fact issue in 


3 

this case. 


V 4 

So, too, you are not to be concerned that 

* j 

5 

other persons who may appear to be involved in the crimes 


6 

charged against this defendant have not been indicted or 


7 

prosecuted. This must not enter into your deliberations, 

I 

8 

except insofar as it may properly be considered in 


9 

evaluating the credibility of such witnesses as I shall 


10 

hereafter instruct you. 

I 

11 

i 

The determination of whether charges shall be 

I 

12 

* ! 
brought against alleged wrongdoers is a matter to be 

13 

• 

decided by the United States Attorney and the grand jury. 

1 

j 

14 

and the fact that prosecutions have not been instituted 


15 

against other persons who may or may not be involved 


16 

permits no inference against the government and must play 


17 

no part in your deliberations. 


18 

Guilt is personal. The guilt or innocence of 


19 

Gilbert Fisher on the charges against him must be 


20 

determined solely upon the evidence presented against him. 


' 21 

or the lack of evidence. The case against him stands on 


22 

falls on the proof against him and not against someone else. 


V 23 




Before we consider what the government must 


24 

prove to sustain the charges, it is desirable to repeat 


® 25 

the basic principles of law which apply in every criminal 
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case and to which I mado reference during the process of 
jury selection. 

indictment upon which the defendant is 
brought to trial is an accusation or a charge. It is not 
evidence or proof of the defendant's guilt. He has 
pleaded not guilty. The government has the burden of 
proving the charges against the defendant beyond a reason¬ 
able doubt. The defendant does not have to prove his 
innocence. On the contrary, he is presumed to be innocent 

I 

of the charges contained in the indictment. This presumption 
was in his favor at the start'of the trial, continued 
throughout the trial, remains in his favor as.I instruct 
you now, and still continues in his favor during the course 
of your deliberations in the jury room. It is removed only 
if and when you, the members of the jury, are satisfied that 
the government has carried its burden of proving the charges 
beyond a reasonable doubt. ' 

The question that naturally comes up, then, is, 
what is a reasonable doubt? 

The words almost define themselves: that 

there is a doubt founded in reason and arising out of the 
evidence in the case, or the lack of evidence. It means a 
doubt which a reasonable person has after carefully 
weighing all the evidence. 
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A reasonable doubt is a doubt which appeals to 
your reason, your common sense, your experience, and your 
judgment. It is not caprice, whim, or speculation. It is 
not an excuse to avoid the performance of an unpleasant 
duty. It is not sympathy for a defendant. If after a 
fair and impartial consideration of all the evidence,you 
can candidly and honestly,say that you are not satisfied 
of the guilt of the defendants ...that you do not have-an 
abiding conviction of the defendant's guilt which amounts 
to a moral certainty..in sum, that you have such a doubt 
as would cause you to hesitate uefore acting in matters of 
importance to yourself, then you have a reasonable doubt, 
and in that circumstance it would be your duty to acquit. 

On the other hand, if,after such a fair and 
impartial consideration of all the evidence, you can, candidly 
and honestly say that you do have an abiding conviction of 

the defendant s guilt which amounts to a moral certainty, _ 

such a conviction as you would be willing to act upon in 
important matters pertaining to the affairs of vour own 
life, then you have no reasonable doubt,and in that circum- 
stance it would be your duty to convict. 

One final word on this subject: A reasonable 
doubt does not mean a positive certainty or beyond all 
possible doubt. If that were the rule few men, however 


SOUTHERN DISTMCT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY f. )JARE NEW YORK, N Y CO 1-AS BO 


054 







7PGd 


596 


j 

guilty they might he, would be convicted. It is practically 
impossible for a person to be absolutely and completely 
convinced of any controverted fact which, by its nature, 
does not lend itself to proof by mathematical certainty. 

In consequence, the law in a criminal case is 
that it is sufficient if the guilt of a defendant is 
established beyond a reasonable doubt, not hevond all 
possible doubt. 

With the aforegoing general instructions, let' us 
turn to the charges against the defendant. 

, The four counts in the indictment are based 

upon the Internal Revenue Laws, in particular a section referjo 
to as Section 7201 of Title 26. Those are the Internal 
Revenue laws which, in pertinent part, provides: 

Any person who willfully attempts in any 
manner to evade or defeat any tax imposed by this title or 
the payment thereof is guilty of a crime." 

An attempt to evade income tax for any one year 
is a separate offense from an attempt to evade the tax for 
any other year. 

In substance, the indictment charges that the 
defendant, by preparing and causing to bo prepared, and 
filing and causing to bo filed, false and fraudulent joint 
tax returns willfully attempted to evade or defeat a large 
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part of tho individual incomo taxes owed by him and his 

wife to the federal government for the calendar years 1967 , 
1968, 1969, and 1970. 

The first count of the indictment reads: 

The Grand Jury charges on or about February 19, 
1968, in the Southern District of New York — and the 
Borough of Manhattan, where the defendant lives — Gilbert 
Fisher, also known as Gilbert Fisher, Jr., the defendant, 
then a resident of New York, New York, and elsewhere, who, 
during the calendar year 1967 was married, did unlawfully, 
willfully and knowingly attempt to evade and defeat a 
large part of the income tax due and owing by him and his 
wife to the United States of America for the calendar year 
1967 by preparing, and causing to be prepared, and filing, 
and causing to be filed, with the Internal Revenue Service 
a false and fraudulent joint income tax return on behalf of 
himself and his wife wherein it was stated that their joint 
taxable income for the calendar year 1967 was $ 731 . 14 , 
and that tho amount of tax due and owing thereon was $102.3*, 
whereas, as he then and there well knew, their joint taxable 
income for the calendar year 1967 was approximately 
$87,522, upon which taxable income there was owing to the 

United States of America an income tax of approximately 
$37,703. 
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The second and third and fourth counts are 
substantially the sane, except for the dates, the amounts 
of the alleged taxable income and the claimed tax. 

A copy of the indictment will be given to you 
so that you will have the specific details of the charges 
for each year. 


Basically, the government contends that the 
joint returns substantially understated taxable income, 
and that the defendant thereby evaded taxes which were 
due and owing to the United States. 


The government's position is that the defendant 
understated his income by failing to report, or failing to 
cause to be reported, on the joint tax returns in each of 
the years in question moneys received principally from his 

gambling activities and thereby attempted to evade the 
taxes that were due. 


What must the government establish to sustain 
its charge as to each particular count? 

It must establish the following essential 

elements: 


1. That the defendant received substantial 
taxable income in addition to that reported from 'in return 
for the year in question, upon which unreported income 
additional federal income tax was duo and owing; 
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2. That tho defendant made an attempt to 
evade or defeat the tax; 

3. That he did so willfully. 

With respect to the first element, the receipt 
of substantially unreported taxable income... this may be 
proved by any practical method available in the circum¬ 
stances of a given situation. This may include circum¬ 
stantial or direct evidence, or a combination of both. 
Accordingly, before we consider in detail the first and 
other elements of the offense, a word about the nature of 
evidence. 

The lav; recognizes two types of evidence, 
direct and circumstantial. 

Direct evidence is where a person testifies to 
what he saw or heard, that which he ims knowledge of by 
virtue of his senses, that is, observation, touch, smell, 
or otherwise. 

Circumstantial evidence is where proof is 
given of facts and circumstances from which in terms of 
common experience one may reasonably infer the ultimate 
tax sought to be established. Such evidence, if believed, 
is of no loss value than direct evidence for in either 
case, the essential elements of the crime charged must bo 
established beyond a reasonable doubt. 
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Sometimes _ to convey to a jurv a clear idea of 
what is meant hv circumstantial evidence, I refer to an 
example. Perhaps this will convey to you more strikingly 
what is meant by circumstantial evidence. 

It was, as we entered the building today, a 
clear day. At one point this morning the sun was shining. 
Let us assume that the sun was shining when you entered the 
building. You came into this courtroom and those Venetian 
blinds behind you were drawn. In addition, assume there 
were drapes over the blinds. Now you cannot look out. 

Assume that within a minute or so after you sat 
in the jury box I asked you the state of the weather. 

Well, realistically, you could not tell me by direct 
evidence because you could not look out. 

Assume as we are sitting here, as we sat here 
this morning, say in maybe 40 or 50 minutes, someone entered 
through the door with an umbrella which appeared to be 
dripping wot, followed in a short tine by a man wearing a 
raincoat that was wet; then you heard a pitter-patter 
against the window. There are throe separate facts there. 

If I asked you if it was raining or what the state of the 
weather was, even bearing this in mind that when you entered 
it was a sunny day, you would agree that even though you 
could not look out and by direct observation tell me the 
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state of the weather, nonethelessyou would be justified 
in drawing the inference from those three circumstances 
that, in fact, it was raining outside. That's all circum¬ 
stantial evidence amounts to: your reason from 
established fact to an inference that is justified in 
terms of experience. 

The government in this case, in the main, 
relies upon circumstantial evidence to sustain its burden 
of proof. 


To establish the first element..’: that, the taxpayc . 
had substantial additional taxable income which the 
defendant failed to report on the respective tax returns ... 
the government relies upon what has been referred to as 
the cash expenditure method which was described by the 
government's tax expert, John Rpadola, who prepared the 
aid memoire charts for each of the years in question. 

This expenditure tochnicrue assumes that the expenditures 
in question were made by the taxpayer, or on his behalf,by 
someone using the taxpayer's money. The underlying concept 
of this method is that if the taxpayer is engaged in an 
income-producing activity and the taxpayer regularly makes 
expenditures, such expenditures, after eliminating ther'e- 
from any amounts which are attributable to money earned in 
earlier years, or to a non-taxable source, such as loans, 
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gifts, or inheritances, constitute evidence of taxable 
gross receipts under properly determined conditions. 

In other words, under this theory, if expendi¬ 
tures, however,made in a given year, are substantially over 
and above reported income, and all non-taxable items, an 
inference is permitted, absent a satisfactory explanation, 
that the unaccounted difference or balance is unreported 
taxable income for the year in question. 

In brief, if a man is engaged in an income- 
producing activity and is regularly making expenditures for 
his own purposes, this is proof that be has income, and if 
the amount of the expenditures exceed exemptions and 
allowahc deductions, the income is taxable. 

However, proof of an excess of expenditures 
over and above exemptions and non-taxable items ,by itself, 
is not sufficient to establish it constitutes taxable 
income during the period in question. 

Under the theory more is required. 

The government must establish that the claimed 
excess of expenditures were made from funds realizes 
income through income-producing activity; and to be 
considered evidence of taxable income,the expenditures must 
be attributable to some current rather than a past source 
of income. 
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The force of the government's case when it 
relies upon approximations, and inferences to be drawn 
from evidence submitted under the specific cash expenditure 
theory depends upon its,that is, the government, effective 
negating of reasonable explanations by the taxpaper as to 

non-taxable sources for the expenditures for the years in 
question. 

Thus, explanations or relevant leads may be 
offered to the government by the taxpaper or his attorney, 
or other agent, as to the source of his funds used for 
deposits and cash expenditures in the years in question, 
such as cash on hand from prior years, or the receipts of 
gifts, loans, inheritances, transfers between accounts or 
other non-taxable items. If these are reasonably 
susceptible of being checked, the government must investi¬ 
gate into the truth of the explanation. Adequate investi¬ 
gation must bo made bv the government agents in order to 
negate the likelihood that such unexplained expenditures 
came from a non-taxable source. 

On the other hand, when relevant leads are not 
forthcoming, the government is not required to negate every 
conceivable source of non-taxable funds. 

The government’s case in relying upon the 
expenditure theory in promised upon lt „ claim that the 
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defendant was engaged in lucrative gambling activities; 
in short, that the unreported income in the years in 
question came from his numbers or gambling activities. 

The government claims that it has taken into 
account all iactors and that the resulting sum of 
defendant's expenditures, plus or minus any increase or 
decrease in the amount of cash in bank accounts after 
subtracting non-taxable income of transfers, allowable 
business expenses, personal deductions and exemptions, 
produces a figure which fairly proximates the true taxable 
income of the defendant for each year in question. 

If the government’s theory is accepted, the 
net increase in taxable income as well as the computation 
of claimed additional taxes in each year for the individual 
returns is set forth in the testimony of John Spadola, 
the. technical tax expert of the Internal Revenue Service, 
who also summarized his testimony on charts in evidence as 
Government Exhibits 145 through 149. 

I have already instructed you that those 
unrelated exhibits were received only as aid memoirs. Thev 
are not evidence, your fact determination must be based 
solely upon the underlying exhibits in the case, the 
testimony of witnesses, and the totality of all the 
evidence. 
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To the extent that the schedules conform to 
what you determine the underlying evidence to he, you 
should accept it; to the extent that the schedules differ 
from what you determine the underlying evidence to he, you 
should reject it. 

(Continued on next page.) 
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The fact determination an to the issue, I empha¬ 
sized this to you yesterday, is for you and you alone. 

The defendant challenges the accuracy of the 
analysis made by the Government to sustain its claim under 
the cash expenditure theory. 

The defendant does not deny that he engaged in 
gambling in numbers activities. 

Incidentally, as I instructed you during the 
trial, I believe this came up yesterday, you are not to be 
concerned with the fact that by engaging in such activities 
the defendant may have violated either federal or state 
laws. Any such alleged illegality is not to enter into ycur 
deliberations. It is not a matter for your consideration. 

however, income, even if derived from illegal 
activities or any gambling activity, constitutes taxable 
income and must be reported. 

The significance of defendant's gambling ac- g 

tivitios in this case is whether or not this was $ substan¬ 
tial source-of income in the years in question which he 
omitted to report. 

In addition to the presumption of innocence in 
his favor, the defendant in large measure relies upon 
his gambling activities to resist the Government's charges. 

He argues that by reason of such activities, he had 

GG5 

i 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW ^OR* n v, CO 7-45*0 






eo:mg 2 


606 


substantial cash on hand before the years 1967 through 1970, 
the tax years in question, and that those funds, plus in¬ 
cone reported on the joint returns, were the source of 
the expenditures in those years. 

The defendant points to his testimony in the 
Nevada divorce proceedings that he gave Rosalie Fisher 
$193,000 in 1966. 

He also contends that another source of funds 
was his father, who a witness testified also was in the 
gambling business, and had suns of money available. 

Further defendant claims that as to the pronerty 
in Englewood, the moneys expended in 1967 for the purchase 
of the lot, the construction of the hone, the installation 
of the swimming pool, the landscaping and the furnishings 
wore paid by his parents. 

As to the defendant's claim that he had large 
sums of money on hand prior to the tax years in question, 
the Government points to the general and vague nature of 
the defense testimony on this subject. 

Also it contends that the defendant's \ory testi¬ 
mony in the Nevada proceedings negates his claim and that, 
in fact, it showed that largo sums were earned in the tax 
years in question. 

Tn addition, the Government points to the testimony 
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of Rosalie Fisher who specifically denied that she received 
$193,000 from defendant in 1966 contrary to defendant's 
testimony in the divorce proceedings in Nevada. 

The Government also relies men the testimony of 
Spadola, who was one of the investigating unit,, that 
they found no documented source of income of the defendant 
or evidence of cash on hand prior to 1967. 

That, apart from the defendant's own statement, 
he sav; no evidence of any such money. 


As to the Englewood property, the Government con - 
tends that the defendant was the true buyer and owner and 
that his funds, not his parents', were used to purchase 
the lot and build the house with its improvement and 
furnishings. 


Here the Government relies upon testimony that it 
was the defendant who was active in and negotiated the trans 
actions and that it was he who made the payments, mostly 
.in cash, in bills of small denominations. 

In sum, the Government contends that the defendant 
u.jed his parents nano on the deed to the property and in 
the con'racts to conceal that ho, in fact, was the owner 
and that he was the source of the funds. 

Further, the Government, to negate the defendant’s 
claim, argues that the proof establishes that the father had 
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been an elevator operator, who was then retired, that is, 
in 1967, and except for his Social Security income and some 
interest from a small savings bank account, had no other 
source of income. 

It stresses also that the defendant's parents 
applied for Medicaid assistance. 

Thus, upon all the evidence, you will decide 
whether the Government has sustained its burden of proof 
as to the first element under the expenditure theorv; that 
the defendant had substantial unreported income upon which 
substantial taxes were duo. 

Incidentally, the Government does not have, to 
establish the exact amount of the unreported income or the 
additional tax claimed to be due as specified in the in¬ 
dictment to a mathematical certainty, but you must ho 
satisfied that these were substantial. 

There are no exact 'guidelines of mathematical 
certainty as to what is a substantial amount of tax owed. 
This varies in each individual case. This is a matter 
for your determination and may bo measured by the ratio 
which the unreported tax bears to the reported tax. 

The second element is that there must be an at¬ 
tempt to evade or defeat the tax. The attempt may 
consist of the failure to report the full income required 
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Hero under the indictment, the defendant is 


charged with the attempt to evade a large part of his tax 
by "preparing and causing to be prepared and filing and 
causing to be filed false and fraudulent joint tax returns 
with respect to counts 1 through 4 by failing to include 
in each instance his full taxable income. 


An attempt is made when a false return 
filed. There is no dispute that the defv...dant 
personally sign the joint tax returns, but that 
signed by his then wife, Rosalie Fisher. 


is knowinglv 
did not 
they were 


Also, it appears there is no dispute that the 
returns were prepared by John Singleton. 

It is of no consequence that defendant did net 
personally sign any of the joint returns so long as the 
evidence establishes that he caused the false returns to 
be filed such as by giving another person permission to 
sign returns for him. 

Also, there is no requirement that the defendant 
execute a power of attorney for his wife to sign the 


returns. It is sufficient if you find, whether by 
diiect or circumstantial evidence or both, that the de¬ 
fendant authorized the returns to be made and filed knowing 
that they were false. 
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The Government hero relies on the testimony of 
the defendant's former wife, Rosalie Fisher, that he 
authorized her to sign his name; that she signed his name 
on the tax returns for the four years in question after 
discussing this with the defendant, and, further, that 
the Fishers frequently signed each other's name. 

In addition, Rosalie Fisher testified that prior 
to sending in the retruns, she discussed with the defend¬ 
ant the various items included in the returns for the four 
years in question and, further, that the defendant examined 
the returns for the years 1967, 1968 and 1969. 

The accountant, John Singleton, testified that 
when he went to the Fisher's apartment for the preparation 
of the returns for the vea’-s 1967, 1968 and 1969 , both 
the defendant and Rosalie Fisher wore present, that ho 
discussed with them the items to he included in the return, 
and that the Fishers said that they frequently signed each 
other's name. 

As to the contents of the return, the Government 
points to the testimony cf Singleton that he asked the' 
defendant and his then wife for al] required information 
as to income from any source in order to file correct 
returns and that he prepared the 1967, 1968 and 1969 re¬ 
turns on the basis of such information. 
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Singleton further testified that neither the 
defendant nor Rosalie Fisher advised him, nor did ho know, 
of any gambling income. 

To ’.'.sustain the charge that the defendant 
caused to be filed a false and fraudulent tax return, you 
must be satisfied that the defendant knew he had taxable 
income in the years in Question which he was reguirod bv 
law to report > and that he attempted to evade or defeat 
the tax on that amount /or a substantial part of it,by 
knowingly and purposely failing to advise those preparing 
the returns of all of the income which he knew he had 
during the calendar year, and which he knew it was his 
duty to state and report in his return for the years in 
question. 

If, upon all the evidence, you find bevond a 
reasonable doubt that the defendant knowinaly was a 
party to an arrangement of not reporting known income, 
then it is immaterial that he himself did not sign the 
return. 

If the defendant provided full Information/or 
caused such full information to be transmitted/to John 
Singleton as to his income during a tax year and the return 
was filed as prepared by Singleton without the defendant 
having reason to believe that it was not correct, then you 
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find the deendant not guilty. 

If t on the other hand, you find beyond a reason¬ 
ed doubt that the defendant did not provide; or caused 
to be transmitted to, John Singleton full and complete in¬ 
formation as to his income in a tax year, and further, that 
the defendant knew that the returns prepared bv Singleton 
were not correct and had substantially understated the 
tax liability of the defendant, the fact that he did 
not prepare the return himself, but rather had it prepared 
for him by another ,is immaterial. 

There remains the third element: Whether the 
defendant's failure to report or caused to be reported 
additional taxable income, that is, the attempt to evade 
or defeat the payment of taxes, if you do so find,was 
wilful. 

Even if you should find the defendant's income 
w as understated in the returns, but that he he did not do so 
wilfully with an intent to evade taxes, you must aenuit, 
him. 



The Government must establish beyond a reasonable 
doubt that the defendant acted with the specific intent 
of concealing the true taxes known by him to be due. 

Wilful means that one does an act purposely 
and with the specific intent to disregard the law or to do 
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that which the law forbids. It involves conscious wrona- 
doing or as it has sometimes been stated, an evil state 
of mind... a criminal intent and purpose to violate the lav/ 
in this case, to cheat the Government out of any nart of 
taxes known by the defendant to be due. 

On the other hand, wilfully docs not mean in¬ 
advertence ,carelessness or honest misunderstanding of 
what the law requires. There is no wilfulness in errors 
of law, mistakes in fact or bad judgment. 

Wilfulness, the state of a man's mind, I have 
often said to jurors, is an issue of fact as much as the 
s tate of a man's digestion. 

In the context of this case, wilfulness may be 
defined as the state of jrr'nd of a person who is fully 
aware of the existence of a tax obligation which he 
deliberately attempts to evade. 

It is an issue you are called upon to decide. 

Medical science has not yet devised an instru¬ 
ment by which we can record what was in one's mind i.n the 
past or what then motivated him. 

The state of a man's mind mav be inferred from 
his words, his action and his conduct. Thus, direct 
proof of wilfulness is not required. 

* It would be a rare case where it could be shown 
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that a taxpayer stated he was doing certain things with 
the specific object of defeating or evading the payment 
of his income tax. 

Accordingly, circumstantial evidence is usually 
relied upon. 

I have already told you that circumstantial 
evidence under our law is as weighty as direct evidence. 
Consideration of all the facts and circumstances established 
by the evidence, together with the exhibits, mav permit 
a reasonable inference of wilfulness. 

The Government contends that the evidence in 
this case points to the conclusion that the defendant 
acted wilfully, with the intention of evading and defeating 
personal income taxes, and not carelessly or inadvertently. 

intent may be inferred from (1) covering 
up sources of income or covering up specific exoenditures; 

(2) the receipt of taxable income without disclosing this 
to one who prepares the taxpayer's return; (3) the use of 
cash in the major portions of one's transactions; (4) a 
practice of placing property or other assets owned by one 
in the names of various relatives as nominees; (5) takino 
contracts in the names of relatives to cover up who the 
real party in interest is, (6) avoiding making records 
usual in transactions of -the kin d, or (7) by any conduct, 
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the likely effect of which would bo to mislead or conceal 
the true facts as to one's income. 

If the tax evasion motive plays any part in 
such conduct, wilfulncss may be found even though such 
conduct may also servo some other purpose. 

While an individual is not liable for negligence 
or carelessness in filing an incorrect return, yet if you 
find the returns were incorrect in that they failed to 
include substantial taxable income, and further find the 
defendant was aware that the returns were incorrect be¬ 
cause he failed to report or caused to be reported such 
additional substantia], income, these are circumstances 
which you may consider in determining whether the defendant 
had wilful intent to evade payment of taxes by filing 
false returns. 

A taxpayer may delegate the responsbility for 
the preparation of his returns to a perron whom he has 
reason to believe is competent to handle such matters. 

The mistakes or conduct of such a person are not 
attributable to the taxpayer. 

However, the taxpayer is required to give or 
make available accurate information w’ith resoect to his 
income to the person he engaged to prepare the return. 

The taxpayer cannot blame or shift the resnonsibili 
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to the person he retains if he deliberately withholds from 
that person such vital information. 

On the other hand, as 1 have already told you, 
if in fact the defendant furnished such full information 
to those preparing the joint returns, and this was not in¬ 
cluded in the returns of which he was unaware, then he 
cannot be held liable. 

One final word on evidence which I believe T 
referred to in discussing the difference between direct and 
circumstantial evidence. 

If the evidence upon the whole case reasonably 
points to two conclusions} one favoring guilt, and the 
other favoring innocence, then you must accent the con¬ 
clusion of innocence, since in that circumstance, there 
would be a reasonable doubt. 

To sum it up, in considering each count sepa¬ 
rately, you must find beyond a reasonable doubt before you 
can convict the defendant, (1) that there was a substan¬ 
tial amount of federal income tax due and owinq from the 
taxpayer; (2) that the defendant attempted to evade that 
tax, and (3) that the defendant acted wilfully. 

If you do not find all these three elements 
beyo: d a reasonable doubt as to the defendant on a par¬ 
ticular count, then you must acquit him on that count. 


SOUTHERN DlST •< CT COURT REPORTERS. U.S. CCw^THOUSE 

MK EV • ‘ '/.Nf. Kftt V -•!- f ! O 7-4S*n 


G76 











1 


eosmg 13 


617 
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On the other hand, if you find all the elements 
beyond a reasonable doubt as to a particular count, then you 
should return a verdict of guilty on that particular 
count. 

I have refrained from any attempt to array all 
the evidence in this case, particularly because it has 
been evident to me, as I mentioned at the start, and 
counsel also noticed, that you followed the testimony of 
the trial with keen, absorbing interest. 

In addition, counsel in their extensive summations, 
have very thoroughly reviewed the evidence and advanced 
before you their contentions with respect thereto. 

The fact that I have not attempted to review 
the testimony of each of the witnesses and my failure to 
comment upon any other part of the evidence is no indie- 
cation that these have been disregarded or that I am 
placing special emphasis upon such testimony as I have 
called to your attention in this charge. 

You must, of course, consider all the .testimony 
and exhibits in the case. All are important. 

In the reference that I made to evidence, and 
I believe I referred to this at the start of the charge, 

I have, of course, attempted to adhere to the trial 
record, but if perchance any statement I made does not 
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accord with your own recollection of the testimony, you 
will disregard my statements and depend entirely unon 
your own recollection of the evidence which, as I have 
said several times, governs always. 

Obviously, in determininn the various questions 
yov are called upon to decide,you will have to pass upon 
the credibility of witnesses. 

How do you determine where the truth lies? 

I mentioned at the very start of the trial be¬ 
fore you heard a single word of testimony, that it was 
important for you not only to listen, but to look at and 
observe the witnesses as they testified. 

Your determination of the credibility of a 
witness very largely depends upon the impression that he 
made upon you as to whether or not he or she was giving 
an accurate version of what occurred. 

I often say to jurors when you walk into the 
courtroom and sit in the jury box, while the trial is 
going on or while you are deliberating in the jury room, 
you will have your common sense, your good judgment, and 
your experience with you. 

The degree of credit to be given a witness 
should be determined by his demanor, his or her relation¬ 
ship to the controversy of the parties, his or her bias 
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or impartiality, the reasonableness of his or her state- 
ments, the strength of weakness of recollection viewed 
in the light of all other testimony and the attendant cir¬ 
cumstances in the case. 

How did the witness impress you? Did his or 
her version appear straightforward and candid? Or did 
he or she try to hide some of the facts? 

Is there, a motive to testify falsely? 

In other words, what you try to do, to use the 
vernacular, is to size a person up just as you would in 
any important matter when you are undertaking to determine 
whether or not a person is truthful, candid and straiaht- 
forward. 

In passing upon the credibility of a witness, 
you may also take into account inconsistencies or contra¬ 
dictions as to material matters in his or her own tes¬ 
timony or any admissions of' false testimony or false state¬ 
ments on prior occasions. 

However, the ultimate question for you to de¬ 
cide in passing upon credibility is: Did the witness from 

that witness stand tell the truth before you in this 
courtroom? 

It is for you to say whether his or her testimony 
at this trial is truthful in whole or in part in the 
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light of his or her demanor, the explanations, and all 
the evidence in the case. 

The fact that a witness is a Government employee 
does not reguire that his testimony he given greater wcinht 
or consideration than that accorded any other witness. 

In appraising the credibility of all witnesses. 
Government and defense, you take into account the interest 
of the witness, motive, and other factors that may reason* 

A 

ably be considered to influence or color one's testimonv. 

For example, in considering the testimony of 
Rosalie Fisher, you may ask yourselves whether her testi¬ 
mony at this trial was motivated by or inspired by ill 
will or hostility toward the defendant or because she was 
not named together with her former husband as a defendant 
in this case, or did she, sworn before you to tell the 
truth, testify in accordance with her oath. 

You may take into account any interest you may 
find that the aunt of the defendant had or has in the 
defendant's welfare or interests. 

% 

As I have said, the ultimate question in all 
cases with respect to any witness is did the witness 
tell the substantial truth before you. 

If you find that any witness, and this applies 
to all witnesses, Government and defense alike, wilfully 
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• 
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testified falsely as to any material fact, you have a 



3 

right to reject the testimony of that witness in totalitv 


A 

4 

or to accept only that part or portion which commends 

■ 


5 

itself to your belief or which you may find corroborated 



6 

by other evidence in the case. 



7 

The defendant has not testified. That is his 



8 

absolute right and in no respect may such failure to 



9 

testify be considered by you as any evidence aaainst him 



10 

or as a basis for any presumption or inference unfavorable 



11 

to him. 



12 

The Government, to prevail, must prove the es- 

• 

• 

13 

sential elements by the reouired degree of oroof as al¬ 


14 

ready explained in these instructions. 



15 

If it succeeds, your verdict should be guilty. 



. 16 

If it fails, it should be not guilty. 


• 

17 

Each count must be considered separately and a 



' 18 

separate verdict rendered as to each. Thus, your verdict 



19 

may be not guilty on all counts or guilty on all counts 



20 

or guilty or not guilty on one or more counts as the case 



21 

may be. 



22 

To report a verdict, it must be unanimous. 



23 

Your function is to weigh the evidence in the case anch to 



24 

determine the guilt or innocence of the defendant solely 


• 

25 

on the basis of such evidence and these instructions. 
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Under your oath as jurors, in the event the 
evidence warrants a verdict of guilty, you cannot all« 

the consideration of the punishment that may be imposed 
upon the defendant, if he is convicted, to enter into 
your deliberations or influence your verdict in ary way. 

Your sole duty is to decide whether or not the 
Government has sustained its burden of proof as to these 
charges. 


In the event of a conviction, the duty of im¬ 
posing sentence rests solely with the Court. 

Each juror is entitled to his or her own opinio, 
Each should, however, exchange views with fellow jurors. 

That is the very purpose of jury deliberation to discuss and 
consider the evidence; to listen to the arguments of fellow 
j rs, to present your individual views; to consult with one 
another; and to reach an agreement based solely and only on 

the evidence, if you can do so without violence to your own 
individual judgment. 

If you should have a point of view that differs 
from that >of fellow jurors and if after .discussion, you are 
persuaded, based upon the evidence in the case, that the 
originally held point of view should yield in the light 
of the testimony, then there is no reason why you should 
not change that originally held point of view 
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provided always your final vote represents your own con¬ 
scientious judgment as to how the case should bo decided 
upon the law and the evidence. 

The charge here made is serious. The just 
determination of this case is important to the public. 
Equally it is important to the defendant. 

Under your oath as jurors you must decide this 
case without fear or favor and solely, as I have stated a 
number of times, in accordance with the evidence and the 
law. 

If the Government has failed to carry its 
burden, your sworn duty is to acquit. 

If it has carried its burden, you must not flinch 
from your sworn duty; you must convict. 

Now, members of the jury, you might stay where 
you are and I will see counsel in the robing room. 

(In the robing room.) 

THE COURT: Mr. Naftalis, you may state your 
exceptions. 

MR. NAFTALIS: Yes, your Honor. 

First, in connection with your summarisation of 
the evidence, you pointed out that Mr. Spadola had testified 
that he had looked and found no cash available before 
1967 from which the cxDcnditures could have been made. 
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I would request your Honor to supplement your 
charge by pointing out that Mr. Spadola further testified 
that although he was aware of this Nevada transcript and 
so on, he never made any attempt during any of their inves¬ 
tigations of Rosalie Fisher, to ever look at her safe 
dfposit box or seek permission to look at her safe deposit 
box. 

THE COURT: You argued that to the jury. I see 
no need of adding that. 

What is your next point? 

MR. NAFTALIS: Your Honor, I excent to the 

instruction of your Honor on wilfulness when your Honor 
pointed out in words to the effect, and I am not su$4 ex- 
ctly,athe jury could draw an inference from the use of 
cash in connection with business transactions. 

I would except to that, your Honor, on the 
ground that unless there was some other element, of conceal¬ 


ment connected with the cash, in and of itself I wouldn't 
think that should be a ground for wilfulness. 

My final point, your Honor, in connection — durinc 
your extensive instructions on the expenditures theory, I 
do recollect some language that the jury was entitled, as¬ 
suming that the expenditures, according to the Government, 
exceeded the income, the jury was entitled to draw an 
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inference that this was income unless satisfactorily cx- 
p lained. 

My exception there is "the unless satisfactorily 
explained" seems to shift the burden of proof. 

THE COURT: I did not say the defendant had to 
explain it. 


MR.NAFTALIS: I know you did not, but it seems 

to me the language "unless satisfactorily explained" leaves 
only one person to do the explaining. 

I have made my record. 

THE COURT: Well, if you want me to, I will 
change that to "unless other evidence in the case satis- 
factorily explains it." 

If you want me to amend it, I will do it that 


way. 

MR.NAFTALIS: Let me talk to Mr. Wallace on that 

for a moment. 

(Pause.) 


MR. NAFTALIS: Your Honor, no, I don't want a 
further charge in that area. 

THE COURT: I was going to say, I am nrepared 
to go back and instruct the jury thaf’unless satisfactorily 
explained by evidence in the case." 

All right. 
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(In open court.) 

THE COURT: Members of the jury, before we goj 
we have two alternates -- we don't need this on the record. 
(Discussion off the record.) 

(Alternates leave the courtroom.) 

THE CLERK: Will the marshals step forward, 

please. 

(Marshals sworn.) 

THE COURT: I said I was going to give you a 
copy of the indictment. 

Give this to the foreman. 

Did you show it to Mr. Naftalis? 

MR.NAFTALIS: I am sure it is fine. I will look 

at it very quickly. 

THE COURT: All right. You go with the marshals 


then. 


(The jury retuired to deliberate at 3:20 p.m.) 
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• 

■2 

(4:05 p.m.) 



3 

THE COURT: I have a request from the jury. 



4 

Nevada divorce payments." 



5 

What exhibit is that? 68A. 



6 

I just showed Mr. Naftalis the papers and this 



7 

is the one paragraph that he didn't want any reference to, 



8 

the FBI. That I redacted. He asked it be retyped. We 



9 

sent that little paragraph to be retyped and then we will 



10 

s end it right in. 


XX 

11 

(Court Exhibit 1 marked.) 



12 



• 

13 

14 

i 



15 




16 
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(At 4:20 p .ju ., a note was received from the 

- jury.) 

(In the robing room.) 

THE COURT: I have a note reading: "Testimony 

relating to bank books by Mr. Butterfield and Mrs. Rosalie 
Fisher." 

Off the record. 

(Discussion off the record.) 

(At 4:30 p.m., a verdict was announced.) 

(In open court.) (Jury present.) 

THE COURT: I received one note from you and 
thdh I received another note that you had reached a verdict. 
Is that correct? 

THE FOREMAN: That is correct. 

THE COURT; You didn't want the testimony. 

THE CLERK: The jurors will please answer as 

their names are called. 

(Roll called. All jurors present.) 

THE CLERK: Mr. Foreman, have you apreed upon 

a verdict? 

THE FOREMAN: Yes, sir. 

THE : CLERK : How do you find, sir? 

THE FOREMAN: Guilty. 
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THE CLERK: - You find the defendant guilty 
on all four counts? 

THE FOREMAN: On all four counts, yes, sir, 

THE CLERK: Thank you, Mr, Foreman. You mav 

be seated. 

Ladies and gentlemen of the jury, listen to your 
verdict as it stands recorded. 

You say you find the defendant guilty on all 
four counts, and so say you all. 

MR. NAFTALIS: Your Honor, may the jury be 

polled? 

THE COURT: The jury may be polled. 

THE CLERK; -Ladies and gentlemen of the jury, 
listen to your verdict as it stands recorded. 

You say you find the defendant guilty on all 
four counts, and so say you all. 

(Each juror, upon being asked by the Clerk, 

"Is that your verdict?*, answered in the affirmative.) 
THE CLERK: Jury polled, your Honor. Verdict 

unanimous. 

THE COURT: Members of the jury, you have had a 

full day here, but before you go, I am going to detain you 
just for a little while. 

^^- rs b, I don't remember how many jurors arc 
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serving for the first time. How many have served on 
juries before? 

(Three responded.) 

1 HE COURT: The reason I am going to detain you 
is this. This is what I generally tell the juroirs, and 
what I am about to tell you is emphasized by a statement 
made by defense counsel in summations. 

A practice has grown up through the years of 
thanking juries for their service and also for the verdicts 
which they return. 

1 would say I have rigidly followed a contrary 
practice of never thanking a jury for a verdict. I did 
n ot want to interrupt counsel in the course of his summa¬ 
tion when he thanked you for your service here. But I 
have often felt that jurors who serve, as I termed it in 
the charge to you, as ministers of justice and play an 
important rcle in the administration of justice, and do 
so under an oath of office, must not expect to be thanked 
for the service they render. 

You were called upon to perform a very important 
task in the administration of justice and in doing that, 
you took an oath somewhat akin to that which a judge takes 
when he takes office for the first time, and this is an 
oath under which basically you arc not to respect persons 
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in judgment; but to render a conscientious judgment on the 

t 

law and the evidence. 

My view has always been,when those of us who are - 
called upon to discharge this heavy responsibility to 
render a judgment, we are doing so conscientiouslv because 
we believe that the facts in the case warrant it and be¬ 
cause we perform that service. 

I have never believed that we are entitled to 
be thanked for it. 

In short, we call the shots as we see them and 

that's it. 

I have never permitted any litigant in a case 
ever to thank me for any judgment I have rendered and for the 
same.reason I don't thank you, and I hope you will under¬ 
stand that. 

I did not want you to go out of the courtroom 
wondering why some judges sometimes thank the jury. I have 
always felt that the thanks that one may expect is simply 
that we should be thankful that we live in a society under 
a system of justice when these problems come up between 
the Government and persons accused of crime, it is the 
citizens that are called upon to play the important role of 
ministers of justice. 

I think serving on a jury is one of the highest 
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privileges of citizenship, and I say the thanks do come 
that we do live in a society that when these problems of 
society do come up, that you arc called upon to render a 
service, and those are the only thanks. 

Thank yourselves that you live under that kind 
of a society. 

One other item. I think some jurors at times 
are curious to know what the judge thinks about their 
verdict, whether he agrees with it or not, and again, I 
never comment on a jury's verdict. 

I told you that it was your responsibility. Vou 
were the judges of the facts. It is vour decision. 

My only concern, and the only concern I ever 
have with a jury, is that a jury render a conscientious 
verdict based on the evidence and the law as they have 
been instructed. 

I have no doubt that you have done that in this 
case, but, as I say, I never comment on a jury verdict. 

I am satisfied, as I am sure the lawyers are satisfied, 
that you were a very attentive jury. I think all of us 
watched you and it was evident that you followed everythinq 
in the case, as I said, with absorbinq interest. 

To those of you who have qonc through your first 
experience as jurors, I hope, (1) that you do understand the 
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importance of jury service. As I say, it is one of the 
highest privileges of citizenship, and should you be 
called again, I hope that your experience here has been 
such, whether you are called in this court or any state 
court, that you will look forward eagerly to playing an 
i mportant role in the administration of justice. 

I will say it was a great pleasure to work with 
you and to say I do hope that if you are ever called again, 
that you will look forward to playing this important part 
in community life and in the administration of justice. 

I will say good night to you and I hope vou all 
have a pleasant week-end. 

THE CLERK: The jurors are discharoed. 

THE COURT: You have your certificates. You 
are discharged for the term. 

Should you be called before another Court, you 
have the privilege of not serving for two years, and you 
have evidence that you have served. 

I will say good night to you. 

(Jury left the courtroom.) 

THE COURT: The Court will renuire a pre¬ 

sentence report in this case and fixes December 6th for 


sentence. 


Mr. Naftalis, will you see that your client gets 
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to the Probation Office. 

What i3 the status of the defendant as far as 
b ail is concerned? 

MR. NAFTALIS: I think Mr. Feir.berg has told 
me ho is on a $10,000 personal recognizance bond. 

Mr. Feinberg told me he has no objection to 
continuing that bail status. 

THE COURT: All right. Bail is continued to date 
of sentence. 


MR. NAFTALIS: Your Honor, with rcoard to anv 

motions, might the time for the defendant to make any 
motions be extended to the day of sentence? 

THE COURT: No, I think you ought to make them 
returnable before then. I think you should make your 
motion within ton days. 


MR. NAFTALIS: Within ton days. 

THE COURT: Yes. 

All right. Good night, gentlemen. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


NO. 74 Cr. 388 


GILBERT FISHER, 


Defendant. 


tfO: MR. KENNETH FEINBERG, ESQ. 
Asst. United States Attorney 
United States Courthouse 
Foley Square 

New York, New York 10007 


NOTICE OF MOTION 


PLEASE TAKE NOTICE, that the undersigned will bring on 
the annexed motions for hearing and disposition before 
the Hon. Edward Weinfeld, Judge of the United States 
District Court at Room ter, , Uniced States Court House, 
Foley Square, County of New City of New York, on 

2;/r 

the 2(?th day of November, 1974 at K): 0 6 o'clock in the 
*Pttr 

£©4^«noon of that day or as soon thereafter as counsel 


can be heard. 




FRED L. WALLACE 
Attorney for Defendant 
200 West 135th Street, Rm 218 
New York, New York 10030 


(212) 283-0600 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-X 

UNITED STATES OF AMERICA NO. 74 Cr. 388 

• 

V. MOTIONS TO ACQUIT; FOR 

: NEW TRIAL; AND TO DIS- 

GILBERT FISHER, MISS THE INDICTMENT 

• 

Defendant. 

-X 

Comes the Defendant, and by his attorney, moves the Court 
at; follows: 

A) Pursuant to Rule 29 of the Federal Rules of Criminal 
Procedure, to set aside the verdict of guilty returned 
in the above-entitled case on November 8, 1974, and to 
enter judgment in accordance with the motion for judg¬ 
ment of acquittal made by the Defendant at the close of 
all of the evidence presented by the United States in 
the above-entitled case. 

B) Pursuant to Rule 33 of the Federal Rules of Criminal 
Procedure, to grant Defendant a new trial for the fol¬ 
lowing reasons: 

1. The Court erred in denying Defendant's mo¬ 
tion to acquit at the conclusion of the 
Government's case. 


6536 



2. The Court' erred in denying Defendant's se¬ 

veral motions for modest extensions of 
time in order for Defendant to better and 
more adequately prepare his defense to the 
complicated case posed against him by the 
Government. 

3. The Court erred in depriving Defendant of 
the right to be represented by the attorney 
of his first choice. 

4. The Court erred in failing and refusing to 
consign the case of Defendant for reassign¬ 
ment to another trial judge and in denying 
Defendant's motion that the Court so effect 
such a reassignment. 

5. The Court erred in permitting Defendant's 
wife, Rosalie Fisher, to testify against 
him over Defendant's objections and claims 
or privilege. 

6. The Court erred in binding and holding De¬ 
fendant to waivers, stipulations, and other 
agreements made or accomplished by Defen¬ 
dant's former attorney, at a former trial, 
and without Defendant's knowledge or intel¬ 
ligent consent. 

7. The Court erred in permitting the confiden¬ 
tial testimony of Defendant given in a di¬ 
vorce proceeding to be introduced by the 
Government against Defendant while Defen¬ 
dant was asserting his right and privilege 
not to take the stand. 

8. There was no evidence upon which a reasona¬ 
ble jury could find beyond a reasonable 
doubt or to a moral certainty that Defen¬ 
dant was guilty of the crimes charged or 
the specific acts and intentions alleged 

in the indictments. 






9. The Court erred in permitting any evidence 
relating to the trust properties in New 
Jersey or expenses pertaining thereto to 
go to the jury as a factual matter subject 
to their interpretation without the Govern¬ 
ment's having introduced any prerequisite 
evidence sufficient to attack or overcome 
the presumption of the legitimacy of the 
trust, its regularity, and the rights of 
numerous parties other than Defendant in¬ 
extricably related to that trust and its 
legitimacy. 

10. False, misleading, and perjured testimony 

% was used to establish key and essential 

elements of the crimes charged against De¬ 
fendant. 

11. The verdict was contrarv to the weight of 
the evidence. 

12. The verdict was not supported by substan¬ 
tial evidence. 

13. The Court erred in overruling objections 
of Defendant to questions addressed to 
Rosalie Fisher which elicited testimony 
concerning confidential communications be¬ 
tween Rosalie Fishei and Defendant 

C) To set aside and dismiss the indictments in this case 

and the verdict resting thereon because: 

1. Perjured testimony was used to obtain the 
indictment of Defendant. 

2. Hearsay testimony was used substantially 
to obtain the indictment of Defendant. 


C 
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3. Venue for the case is improperly laid in 

the Southern District of Mew York and should 
be laid in the United States District Court 
for New Jersey. 

Dated: New York, New York 
November 15, 1974 

Respectfully submitted. 


FRED L. WALLACE 
Attorney for Defendant 

200 West 135th St., Rm 218 
New York, N.Y. 10030 
(212) 283-0600 


699 




CERTIFICATE OF SERVICE 


This is to certify that on this 18th day of November, 
1974, I served one copy of the within MOTIONS TO ACQUIT; 
FOR NEW TRIAL; AND TO DISMISS TIIE INDICTMENT and NOTICE 


OF MOTION in relation thereto upon the following person 
by hand delivering a true copy of same to him or his 


clerk. 


* 


r 


Kenneth Feinberg, Esq. 

Asst. United States Attorney 
United States Courthouse 
Foley Square 

New York, New York 10007 


Attorney for Do 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 0? NEW YORK 


x 


UNITED STATES OP AMERICA 


-v- 

GILBERT FISHER a/k/a Gilbert 
Fisher, Jr., 


Defendant. 


AFFIDAVIT IN OPPOSITION 
74 Cr. 388 (EW) 


——x 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK : ss.: 

SOUTHERN DISTRICT OF NEW YORK) 

KENNETH R. FEDIBERG, being duly sworn, deposes 


end says: 

1. I am an Assistant United States Attorney in 
the office of Paul J. Curran, United States Attorney for 
the Southern District of New York and aa fully familiar vii-u 
the facts of the above-captioned case. I make this affidavit 
in response to Motions to Acquit, For New Trial and To 
Dismiss the Indictment, made by the defendant Gilbert Fisher 
and served on the Government on November 15, 1974. 

2. Indictment 74 Cr. 388, filed on April 11, 

1974,charged the defendant Fisher with four counts of 
income tax evasion, in violation of Title 26, United States 
Code, Section 7201. On November 8, 1974, the defendant 
was convicted, after a jury trial before the Honorable 
Edward Weinfcld, on all counts of Indictment 74 Cr. 388 and 
sentencing was set by the Court for December 6, 1974. The 
instant motions were made by the defendant Fisher following 
his conviction, pursuant to Rules 29 and 33 of the Federal 
Rules of Criminal Procedure. 


r 7oi 
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3. In his motion papers, the defendant Fisher 

I 

asks the Court to set aside the verdict of guilty returned 

i 

on November 8, and enter a Judgment of acquittal. In 
addition, he lists thirteen instances of error committed 

.1 

during the trial, claiming that these entitle him to a new 
trial. Finally, he argues in his papers that the underlying 
Indictment in this case should be dismissed for various 

I 

reasons. 


4. As to the defendant's claim that the Court 
should set aside the verdict of guilty and enter a Judgment 
of acquittal, the simple answer is that the jury's verdict 
is most reasonable in light of the overwhelming evidence 
of guilt presented for its consideration. The testimony 
of Rosalie Fisher, John Singleton and, perhaps more 
importantly, Aaron Nussman and Eugene Mentes, coupled with 
the various documents received into evidence point 
unmistakably to the guilt of the defendant. 

5. The various claims of error at trial asserted 
by the defendant in his motion papers are equally frivolous. 
Initially it should be pointed out that the defendant had 

a full and complete opportunity during the course of the 
trial to litigate the various matters now asserted. Indeed, 
on numerous occasions both prior to and during the trial 
all of the thirteen alleged errors were fully litigated by 
the defendant. For example, on no less than three separate 
occasions, both Mr. Wallace, Mr. Perido and Mr. Naftails 
argued to the Court that further pretrial delay was necessary 
in this case. The Government opposed these applications, 


I 

[ 

i 

j 
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citing the extensive delay which had already occurred, 
and the Court refused to grant the extension. Simply 
stated, these matters have been fully litigated adversely 
to the defendant. 

6. In any event, the defendant makes categorical 
assertions of error totally unsubstantiated in law and by 
the specific facts of this case. Thus, the defondant 
claims that Rosalie Fisher should not have been allowed to 
testify in this case and that the marital privilege was 
breached as a result of her testimony. Not only was the 
defense objection to Rosalie Fisher's testimony untimely 
and unsubstantiated — being made just prior to the 
selection of the jury on the basis of a hearsay statement 
by a lawyer in Nevada that a final decree or divorce had 
not been entered — but this precise point had already been 
raised and rejected by le Court as a matter of law prior 
to the first trial. In addition, the defendant's testimony 
during the divorce proceeding was clearly admissible at 
trial as an admission against interact. 

7. Nor may defense counsel realistically 
argue that the Court erred in binding him to previous 
waiters and ctipulations entered into by his lawyer at the 
last tritl. The iseucs in this case were relatively simple 
and turned on the credibility of the Government's witnesses 
and not on the various documents, the admissibility of 
which were voluntarily stimulated to at this trial as well 
as the last trial. 
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8. The defendant also errs in arguing that 
evidence concerning the defend^ut's scheme to cv»de taxes 
on expenditures made in Hew Jersey should have been held 
inadmissible. The very gist of the defendant's scheme was 
to spend his money through designated nominees in order to 
givo his expenditures the appearance of propriety and to 
avoid being discovered as the source of the expenditures. 
Defense counsel would have this court continue to promote 
this scheme by refusing to admit into evidence testimony 
and exhibits showing the defendant to be the true source 
of the expenditures. Tha Court was obviously correct in 
rejecting defendant's claim. 

9. Whether or not the Government used false, 
misleading and perjured testimony at trial was a determina¬ 
tion to be made by the jury irt passing on the credibility 
of the Government's witnesses. The Court's credibility 
citfuge to the Jury was adequate in this regard. 

10. The defendant's claim that the indictment 
should be dismissed is not only untimely - being made for 
the first time after trial - but is without merit as a 
matter of law. 

WHEREFORE, for the reasons stated, the Government 
respectfully prays tliat the. defendant's appllcation.be 
denied. 


Assistant United States 
Attorney 

Sworn to before ma 

this 26th day of November, 1974. 
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11 


13 11 


(Case callc d.) 

THE COURT: Who is for the notion? 

MR. WALLACE: if your Honor please, my client 

i 

Mr. Fisher was convicted on four counts of income tax 

i 

evasion and I have submitted to you and I submit to you no. - ; 
various notions to acquit and for a new trial and to dismisJ 
the indictment. 1 

I would appreciate it, your Honor, in order to 

i 

save time serving in support of these motions and particular! 
motion number B5 a certified transcript from the Supreme 

» 

Court of Nevada. 

THE COURT: I an not going to take anything now 

i 

that wasn't in the record before ire at the time I decided 
the matter. < i 


17 !i 


18 l! 


20 ll 


MR. WALLACE: If your Honor please, wo talked 
about this matter in chambers and you indicated then that 
I should submit this later, it might not be necesr^ry to 
submit it at the time I talked to you. That is the conver¬ 
sation I recall. 


THE COURT: No, the morning that matter was 
presented was or, the basis of a telegram and I said I 
certainly was not going to act on ar.v hearsay information 
and that is all it was. 

MR. WALLACE: It is like hearsay, that is all it 
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11 

12 
13 
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15 


18 i 

19 I: 
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21 


I 

00 !| 

li 

i 
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ua£ aa< ^ ^ indicated to your Honor and the attorney that 
I think because it was my duty to offer to the court 
that I heard this and I asked then that the testimony of 
Fisher bo further investigated. That was out of hand 
denied immediately on the basic of obviously hearsay and 
I never said it v/as anything other than that. 

I immediately telephoned Mevaca and asked them 

to send this certified transcript. It arrived and at 

the time the government rested, I believe on Thursday, 

I had it with me and I then brought it to you in chambers 

and submitted it to you and at that tine your Honor said 

or I argued about it bearing perhaps on the circumstance 

of the bigamist relationship in New Jersey and perhaps I 

did not need it,perhaps it should not be submitted at that 

time. I told you: Honor I would not submit it and you 
/ 

reserved decision until later. Obviously, v.’ith my man 
convicted that later point has arrived. 

I think that I do have a right to submit evidence 
in support of these notions and on this motion now and to 
offer it to your Honor on the basis F.osalie Fishr does 
not have a final divorce from Gilbert Fisher and the proof 
of the relationship thereto is the certified transcript. 

I have no way of injecting it into the record other than 
submitting it to you. 
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20 li 


THE CCURi: Go on with the rest of your argument„ 
m. WALLACE: I take it your Honor refuses to ' 


25 !j 


accept it? 

THE CGCJRT: It may be deemed part of the motion 
but I am stating it is not part of the trial record, i 
can t stop you from submitting anything you want in support 
of the motion. I want it clear that this is not part of 
the record. You may submit anything you want v.-hether it 
is relevant or irrelevant. 

MK. WALLACE: In that case I submit it as part 
of the motion. 

THE COURT: Argue the motion. 

MR. WALLACE: Your Honor, I would also like to 
submit again as part of the motion and in reference to 

item numbers B2, 3 and 4, certain letters that your Honor 
received. 


THE COURT: All right, go ahead. 

( 

MR. WALLACE: In relation to motion B2, 3 and 4, ; 

' ! 

I believe these four points having to do with the extension : 

• 

of tL..e, toe continuance that was requested of your Honor, 

I _ I 

I would like to submit a set of letters all of which vour 

I; ! 

Honor has in possession either fcecausethey were sent to yen 
or copies were sent tc you. One is dated October 15, 1974, 

!j to r ' :r * Gil kert RosentK.l from me. Cr.e dated October 15, IS-:, 
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1 

1! . i 

i ' i 

1 arh c i 

. 3 i 

• 

2 

to your lienor from me and one under date of October 15 1 

jj 1 i 


3 

19/4, to Mr. Kenneth Feinberg the prosecutor from myself. 


4 

1 

In addition to that, the letter and attachments 


5 

under date of October 17, 1974, to Fred Wallace from 

1 


6 

Gilbert Rosenthal with an attachment indicating those 

1 

i 

t 


i 

things he was transmitting to mo as of that date and. 

9 

I 

1 

1 


8 

lastly, two letters, both frem Mr. Gilbert Rosenthal, one 



9 i 

1 

to Gilbert Fisher of November 1st, 1974, and one under 



10 

date of November 1st, 1974, from Mr. Rosenthal to Mr. 

1 


11 

Kenneth Feinberg, transmitting to him the 3500 material 

Mr. Feinberg refused me or. my first entry into the case. 

1 


12 ! 

1 

1 

1 


13 

Youir Honor , I submit these An reference to the 


u ; 

point also in connection with your Honor's several nota- 

! 


15 

tions as to the trial and the length of time that I was 


16 

i # ; 

involved in this case. I think it was variously stated 

* 


17 

as ocing from four until, finally, six weeks. I think your 

* 


18 

Honor will note the actual days was 19 cays. The motion 

1 


19 

for a first continuance was made within the first week. 

1 

1 


20 

Incidentally, I call to your Honor's attention 

1 


21 1 

1 

1 

this question of the granting of a continuance is within 



po 

j 

the sound discretion of your Honor without question. Gn 



23 |j 

I 

the other hand, it would be a matter of whether or not 




an abuse cf discretion was involved in this case in terms 

1 


• 

25 j, 

; 


of the refusal to grant the defendant his request for a 

i 
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arh 

reasonable adjournment and I made i*t very clear by the 
fact that your Honor in fact whether intentionally or 
not, denied defendant the right to ask for a continuance 

~ I 

before the defendant had in fact asked for any continuance ! 

I 

In terms of analyzing the question whether or not 
there was in fact an abuse of discretion, I believe that 
that matter of the timing of your original directive in 

I 

this matter is determinative. 


I will submit to your Honor these motions and 
the transcript,, the exhibits that were entered during 
the trial and these additional matters that I brought to 
your attention today and thank you very much again. 


M?.. FEINBERG: This matter has all been litigated 
berore, both prior to and during this trial ar.d the matters 
were ruled on against the defendant and v. r e rest on the 
record of this case. 

THE COURT: The motion is denied. 

MR. WALLACE: Is that in all parts? 

THE COURT: In all resnects. 

MR. WALLACE: Thank you very much. 

THE COJRT: Was there any reference made at 
the trial at all to a venue crucotion? 

MR. FEINBERG: None, your Honor. 

MR. WALLACE; No, but it can be raised at any 
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point.. I believe the rules no state. 

THE COURT: Are you sure of that? 

MR .WALLACE: Yes, I am. If not, I obviously 
withdraw the point. 

■i-iE CCURT: I don't ask you to withdraw anything. 
I simply aik you arc you sure of that. 


MR. WALLACE: It was not raised at the trial. 


your Honor. 


MR. FEIW3ERG: Cr prior thereto. 


11 


THE COURT: Or at any time. 
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NO. 74 Cr. 388 
UNITED STATES OF AMERICA, 

Plaintiff, 
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GILBERT FISHER, 
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FRED L. WALLACE 
200 West 135th Street Rm 218 
New York, New York 10030 
(212) 283-0600 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


—---X 

UNITED STATES OF AMERICA 

v. 

GILBERT FISHER, 

Defendant. 

-—-X 


No. 74 Cr. 388 
NOTICE OF APPEAL 


• Notice is hereby given that GILBERT FISHER, resident at 
446 N. Woodland Street, Englewood, N.J. 07631, defendant 
above named, hereby appeals to the United States Court 
of Appeals for the Second Circuit and from the Judgment 
of Conviction, entered in this action on 6th day of 
December, 1974. 


Dated: New York, New York 

December 16, 1974 


Respectfully submitted, 




F^iED L. WALLViCE " 
Attorney for Defendant 


200 West 135th St., Rm 218 
New York, N.Y. 10030 
(212) 283-0600 






OFFICE OF 

C £RK OF THE SUPREME COUR' 
C. R. Davenport. Clerk 
CARSON CITY. NEVADA 89701 


November 5. 1974 


Mr. Fred Wallace 
c/o Harlem Teams for 
Self Help 

179 West 137th Street 
New York, New York 10030 

Dear Mr. Wallace: 

Re: Fisher v. Fisher, No. 7819 

Pursuant to your telephonic request I am enclosing a 
certified copy of the record on appeal in the above 
entitled matter. Your telegraphic money order in 
the amount of $35. 00 was received this day to cover 
the cost of the copy work. 


Sincerely yours. 



Judith McCulloch 
Deputy Clerk 
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IN THE SUI ’EME COURT OF THE STATE • <? NEVADA 

CLERK’S CERTIFICATE 


® STATE OF NEVADA, ss. 

I..C...IU..Davenport., the duly appointed and qualified Clerk of the Supreme 

Court of said State of Nevada, do hereby certify that the following is a full, true and correct 
copy of the Record on Appeal, in the matter of Rosalie Fisher v. Gilbert Fisher, No. 
7819, Filed in the Supreme Court of the State of Nevada on July 23, 1974. 


IN WlTNF ro WHEREOF, I have hereunto set my hand 
and affixed the seal of said Supreme Court, at my oflicc 

in Carson City, Nevada, this.5th.day of 

.November.., 19. 7.4... 


.C'.. R,.. Davenport. 

Clerk of Supreme Court of the Stale of Nevada 




(Rev. 1*69) 
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF LANDER 


GILBERT FISHER, ) 

) 

Plaintiff, ) 

) 

-vs- ) COMPLAINT FOR DIVORCE 

) 

ROSALIE FISHER, ) 

) 

Defendant. ) 

_ ) 

I. That the Plaintiff is now, and for more than six (6) 
weeks prior to the commencement of this action, has been an 
actual, bona fide resident of the County of Clark, State of Nevadi, 
and during all of said period of time has Deen actually, 
physicallyand corporally present and residing in the State cf 
Nevada. 

II. That Plaintiff and Defendant were intermarried on the 
4 til day of February, 1942 , in the City of New York, State of New 
York, and ever since that time have oecn, and still are, husband 
and wife. 

III. There are no minor children the issue of this marriage. 

IV. There is no community property of the Parties hereto 
to be adjudicated by this Court. 

V. That Plaintiff and Defendant are incompatible and 
their tastes, natures, views, likes and dislikes have become 
widely separate and divergent so that the Parties hereto have 
been and now are incompatible to such an extent that it is 
impossible for them to live together as husband and wife; that 
it now appears that there is no possibility of reconciliation 

- \* 
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between the Parties hereto, and there remains such an incompatible 
temperament between the Parties hereto that a happy marital status 
can no longer exist. 

VI. That the Parties hereto have lived separate and apart 
from each other for a period of more than one (1) year prior to 
the commencement of this action. 

WHEREFORE, Plaintiff prays judgment: 

1. That the bonds of matrimony now and heretofore existim 
between the Plaintiff and Defendant be dissolved, and that the 
Plaintiff be granted an absolute Decree of Divorce, and that each 
of the Parties hereto be restored to the status of a single, 
unmarried person. 

2. For such other and further relief as to the Court may 
seem fair, just and equitable in the premises. 




STATE OF NEVADA ) 


) SS; 


GILBERT FISHER 
Plaintiff in Proper Person 
Address: Pony Canyon Hotel 

Austin, Nevada 


COUNTY OF LANDER) 

GILBERT FISHER, being first duly sworn, deposes and says: 
That he is the Plaintiff in the above entitled action; that lie 
has read the foregoing Complaint, knows the contents thereof, 
and that the same is true of his own knowledge, except as to 
those matters therein stated on information and belief, and as 
to those matters, he believes it to be true. 


/ 

iju/iu 




GILBERT FISHER 


SUBSCRIBED AND SWORN to uefore me 
this '' / day of April, 19 72. 

•«/'" •' .vS... C 

NOTARY PUB Etc" 'In arid for said 
County and State 
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF LANDER 

NO. 3684 

Filed: June '/ _,1972 

- . it 

*- r- - CLERK 

'■ — < , i»■ 

By: > V «■. •. *, ■- 

Deputy 


ANSWER AND COUNTERCLAIM 

COMES NOW Defendant above named, by and through her 
attorney, T. DAVID HORTON, and in answer and counterclaim to the 
Complaint herein exhibited against her, affirms, denies and 
alleges as follows: 

ANSWER 

1. Defendant denies the allegations of Paragraph I. of 
Plaintiff's Complaint for Divorce. 

2. Defendant admits the allegations of Paragraph 11. of 
the Complaint for Divorce herein. 

3. Defendant admits the allegations of Paragraph III. 
of the Complaint for Divorce herein. 

4. Defendant denies the allegations of Paragraph IV. of 
the Complaint for Divorce herein. 

5. Defendant denies the allegations of Paragraphs V. 
and VI. of the Complaint for Divorce on file herein. 


GILBERT FISHER, ) 

Plaintiff, ) 

-vs- ) 

ROSALIE FISHER, ) 

Defendant. ) 


28 

29 

30 

31 

32 


COUNTERC1JUM 

6 . Defendant adopts the allegations of Paragraphs One 
(1) through Five (5) of her Answer herein above set forth. 

7. Since the date of said marriage, Plaintiff has 
committed adultery, remaining unforgiven. 


T. OAVID MORTON 
Attorney At Law 
Battle Mountain, 
NtVAOA 89020 


v- 







8. Approximately three (3) months ago, Plaintiff herein 


1 

obtained'from Defendant the sum of Seventy-five Thousand Dollars 


1 • 

($75,000.00) in cash. The terms under which said Plaintiff ob- 

r 


taincd said cash were false and deceptive, and Defendant is 


1 

entitled to a return of said cash. 


1 

9. Plaintiff provided the funds for a variety store 

* • 

1 

business operated at 136th Street in New York City under the 

< 

■ 

name of Bernice Duncan, the paramour of Plaintiff. Said funds as 

I 

1 

provided by Plaintiff are community property gained by the par- 


10 

ties hereto during their marriage, and Defendant is entitled to 

i 

11 

an award therefrom. 

i 

9 

12 

10. Defendant's expenses have exceeded Ten Thousand 

t 

r 

13 

Dollars ($10,000.00) per year, and Defendant is entitled to an 


14 

award of monthly maintenance in the amount of Eight Hundred 


15 

Thirty Four Dollars ($834.00). 


16 

• 

r 

17 

WHEREFORE, Defendant asks that the Complaint herein be 

; 


dismissed with prejudice and that Defendant receive her.costs of 

1 

19 

suit herein and a reasonable attorney's fee, or in the alterna- 


20 

tive, that Defendant be granted a decree of divorce from Plain- 

1. 

21 

tiff, awarded the return of the sum of Seventy-Five Thousand 


22 

Dollars ($75,000.00) in cash, awarded a share of the funds 


23 

provided for the variety store business on 136th Street; and 


24 

awarded a monthly alimony in the amount of Eight Hundred Thirty 


25 

Four Dollars ($834.00); costs of suit and gereral relief. 

r 

20 

v / 2 / / 

; 

27 




T. DAVID HORTON ' ' 


28 

P.O. Box 157 



Battle Mountain, Nevada 89820 
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ATTORNEY FOR DEFENDANT 
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T. DAVID HORTON 



Attorniv Al Law 
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B«mi Mountain, I 


C \ 

Nevada 80020 
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VERIFICATION 


STATE OF NEW YORK 
COUNTY OF flKW voiflt 


ROSALIE FISHER being first duly sworn, deposes and says: 
That she has read the foregoing Answer and Counterclaim and that 
the same is true to the best of her knowledge, information and 
belief. ‘ - / -a J 


/ ' 

4. x C , 




IE FISHER / 


Subscribed and Sworn to before me this Pnd day of June 1972 

' ^ c. “7^ 


y "'tLcA _ _ 

NOTARY PUBLIC in and for said 
County and State. 

* • *“JMI l« .1 ,\»l. * 

. • a< s t> ii N*. . * <;» 

N •. n 

in |l'» 1 jik ? 

Coninilodun fh 1l'. 1^/ ' ■* 


T. DAVID MORTON | 
AnoNNir AT Law 
■attic Mountain, 
Nivaoa 90620 


ACKNOWLEDGMENT 
STATE OF NEW YORK ) 

; s s 

COUNTY OF »|.;w ycpk _) 

Personally appeared before me, the undersigned Notary 
Public in and for said County and State, ROSALIE FISHER, known to 
me to be the person described in and who executed the foregoing 
instrument, who being first duly sworn deposed and said that she I 
executed the same freely and voluntarily and for the uses and 
purposes therein mentioned. 

IN WITNESS WHEREOF I have hereunto set my hand and Official 
Seal of my Office this -i„,i day of June, 1972. 

. .9 

/ <Zr 7 sr? 

<■* - > _ 

NOTARY PUBLIC in and for said 
County and State. 

w-khi'mi it. m«jvn 

.1 Me. T-* 

-3- n- <i • 

o~.. - < 7 j 
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T. DAVID HOnTON 
Attorney At Law 
Battle Mountain, 
Nevada 00020 



appear be denied, that Notice thereof be provided "in time to.avoid 
the entry of a Judgment on the Default of the Defendant." As more 
fully appears from the Affidavit w Kenneth E. Bruce, Esq., attach¬ 
ed hereto and marked "Exhibit A", a "Special Appearance" prepared 

by the said Kenneth E. Bruce, Esq., was also sent to the Clerk for 
filing. 

2. On or about May 5, 1972, the Clerk of this Court 
returned the "Special Appearance" on the ground that "it does not 
conform with Nevada Revised Statutes." 

3. Thereafter, on or about the 19th day of May, 1972, 
this Defendant's Default was entered and Judgment by Default 
given. 

A. In the 'Special Appearance" attached hereto and made 
a part hereof, it is asserted that the Plaintiff has not "a bona 
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T. DAVID HORTON 
Attorney at Lew 
Battle Mountain, 
NEVADA B9B20 


fide residence so that this Court could obtain jurisdiction. . 

5. Plaintiff and Defendant have been married over thirty 
(30) years. There is substantial community propertv to distribute 
between the parties, and Plaintiff is entitled to an Order of 
Support from Defendant, and to an award of property obtained by 
the parties during their marriage, as more fully appears from the 
verified Answer to Complaint attached hereto and made a part here¬ 
of. 

WHEREFORE, Defendant asks that a date be set for the 
Hearing of the within Motion; that the Default heretofore entered 
herein be set aside; that the attached verified Complaint be filed 
and that a Hearing on the merits of the within action be set at 
an early date. 

Respectfully submitted, 



P.0. Box 157 

Battle Mountain, Nevada 89820 
ATTORNEY FOR DEFENDANT 


STATE OF NEW YORK 
COUNTY OF r,!V YOW 


) 


ss VERIFICATION 


ROSALIE FISHER being first duly sworn, deposes and says: 
That she has read the foregoing Motion to Set Aside Default and 
Default Judgment and knows the contents thereof and the same is 
true to the best of her knowledge, information and belief. 

? 'V 


(1/^Ctd.a TuC'iM 

ROSA Lit;' FISHER 


Subscribed and Sworn to before me this ?ll<1 day of June, 1972. 

-)f / e -- . -s! 

NOTARY PUBLIC in ancJ for said 
County and State. 


•• Wi/nil 

• I , « *4. 

w.. . . 

>{ ... „ f , 

Cm-....* *.... i,. i„. v»,■ t , 


^ S' 
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knowledge of property belonging to the parties hereto which 1 is 
not been adjudicated in this action, and Affiant verily believes 
that Defendant is entitled to an award of community property of 
the parties hereto and to an award of alimony. 

6 . Additionally, the Special Appearance attached hereto 
shows the Plaintiff herein has failed to establish residence and 
that this Court therefore lacks jurisdiction in the premises. 

WHEREFORE, Affiant asks that the Default and Judgment 
herein be set aside and that the accompanying Answer to Complaint 
and Counterclaim be filed with the Court making such ruling and 
ajudication thereon as may be just and proper in the premises. 




ejJneth e. hruck, esq 


. _ > >• e. 


Subscribed and Sworn to before me this Pmi day of June, 1 972 . 


'/ , , / .t C', 

'■ i A. ( 

Notary puiseic inltmT for 

said County and State. 

Ctrvvm n 

rC^wy Kk'.c, v Nr* 

r+* OtMVlWf 
\r ***** h •«'** Cvnly 
U !■' >4* * f. lift 

(ik . 4, «. • 


T. DAVID HORTON 
Attomniy At Law 
Baytlk Mountain, 
Nivaoa 60020 


Exhibit A 
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF 1ANDER 


GILBERT FISHER, 


ROSALIE FISHER. 


Plaintiff, 


Filed: 


No. 368A 

i / 

* \ / / 

.. ■ i ■ r< i- CLERK 



I , 

By: w , . , ■ • .* S- DEPUTY 


Defendant, 


NOTICE OF HEARING 

TO: GILBERT FISHER and TONY G. TERRY, ATTORNEY AT I AW, Attorney 
for Plaintiff, 229 North Third Street, Las Vegas, Nevada 
89101: 

PLEASE TAKE NOTICE that the undersigned will bring on 
for hearing before the above entitled Court at the Courthouse 
thereof in Austin, Nevada on the 16th day of June, 1972 at the 
hour of 10:00 A. M., or as soon thereafter as the matter may be 
heard, the Defendant's Motion to Set Aside Default and Default 


Judgment, 


DATED this 6th day of June, 1972. 


T7 uT^Th. HORTOil 
ATTORNEY FOR DEFENDANT 


CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Notice 
of Hearing was sent postage prepaid this 8th day of June, 1972 
to TONY G. TERRY, COHEN AND TERRY, LTD. ATTORNEYS AT LAW, 229 
NORTH THIRD STREET, IAS VEGAS, NEVADA 89101, counsel for the 
Plaintiff. 


TTDAV ID I IOrTON-’ 




T. DAVID HORTON f 
Attohniv AT Law 
Battls Mountain, 
NIVAOA 00020 
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 


IN AND FOR THE COUNTY OF IJVNDER 


) 

GILBERT FISHER, ) 

) 

Plaintiff, ) 

) 

vs. ) 

) 

ROSALIE FISHER, ) 

) 

Defendant. ) 

_ ) 


INTERROGATORIES 


TO: LINDA WEBER 

1. Where were you when you first saw Plaintiff Gilbert 
Fisher in Clark County, Nevada? 

2. Who else was there? 

3. List each and every other time you saw Plaintiff 
physically present in Clark County, Nevada. 

4. State your relationship to the Plaintiff, his 
attorney, or any employee of his attorney. 

5. What is your employment? 

6. How long have you been in that employment? 

7. Have you ever served as a resident witness in a 
divorce action, either personally, by Interrogatory or by Affida¬ 
vit, if so, how many times? 

8. State whether you will be available to testify, if 
Subpoenaed, before the above styled Court in Austin, Nevada on the 
21st day of July, 1972 at the hour of 10 A. M. 



1 • \ V IIV'IV 1 VII 

P. 0. Box 137 

Battle Mountain, Nevada 89820 
ATTORNEY FOR DEFENDANT 


Filed: 

<- (/ 


No. 3684 


, / 

CLERK 


By: 


"V K> // /•. V 


■ s t.s.sS'.'J )EPUTY 
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CERTIFICATE OF SERVICE 
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I hereby certify that a copy of the- foregoing Interrog¬ 
atories was mailed, postage prepaid, this 23rd day of June, 1972 
to TONY C. TERRY, ESQ., 229 North Third Street, Las Vegas, Nevada 
89101, Attorney for Plaintiff. 

-yy l 

/ /t - 'v(/,V (. 

DAVID HORTON" 


T. OAVID HORTON 
AnonNrr At Law 
Battlc Mountain. 
Nevada B002O 
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STATE OF NEVADA) 


) ss: 

COUNTY OF CLARK) 

GILBERT FISHER, being first duly sworn, deposes and says: 
That he is the Plaintiff in the above entitled action; that he 
has read the foregoing REPLY TO COUNTERCLAIM, and that the same is 
true of his own knowledge, except as to those matters therein 
stated on information and belief, and as to those matters he 


believes it to be true. 


\A Nabfy ruh-ic.Sf-ti Pf r-Hada I — 

cl vjtfkr) CLARK COUNT! 

Vt*:vy sieve massey f. 


M, Commi-.-.ion I IV? * 


Subscribed and Sworn to before me 


day of July, 1972. 


i / Z 7 - /’ // --/ •'/ ( ( i 

NOTAKYPUBLief'5 n hnd for sa^d 
County and State ( / 




OMEN ft TERRY.Ltd. 

ATTOHNf VS AT LAW 
IIS NOS'N TKI»0 JIMIt 

LAS VIGAS. NCVAOA 















OMEN A TERRY.Ltd 

ATTO»'Nr>5 AT LAW 
Jit NOtlM THItO tltlfT 

LAS VICAS. NIVADA 

TtlltNONi 3 6 4 ( 4 0 4 
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I NT ICR ROGATORY HO . 


What is your employment? 
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OMEN « TEHRY.Llo. 

ATTOA* nr* AT LA* 

/• HOtfM TMIRO ttftltT 
• AS VEGAS. NEVADA 


A " SUI:I, ; 1 sa “ hi " cvcr 'f <loi' tram March 5, 1972, through o„ 
including April 17, 1972, end I hove neon hi™ on sever,! occrisions 
since that time in Clark County, Nevada. 

✓ ) / 

^ / 1 ! ' t /.t < ’ , ■ 

/ Linda weber- 

STATE OF NEVADA) 

) S S I 

COUNTY OF CLARK) 

LINDA WEBER, being first duly sworn, deposed and says: 

That she is the resido^t witness for the Plaintiff in the above 
entitled action; that she has read the foregoing Answers to 
Interrogatories, knows the contents thereof,.and that the same is 
true of her own knowledge, except as to those matters therein 
stated on information and belief, and as to those matters, she 
believes it to be true. / 


.X 


■ V i. I > 




y LINDA WEBER 


Subscribed and Sworn to before me 
this / Y c k day of July, 1972. 


/ '-V _ i N-i:ry Pr’-v-y *-"f rj’v-ia I 

.tf-J-t-i-JLL t f' ’’Cf-t .V * (' (J 1 &5&V 5 ) C>»RK COUNTY l 

Notary PUBLfc Tn and for/saTd-J x . J SIEVE MASSEY 

County and State''" I *» {Vnmi»,cn t. r .n» no«. s. un I 
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GILBERT FISHER, 
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TRANSCRIPT OF PROCEEDINGS 
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CASE NO. 3604 
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, 
IN AND FOR THE COUNTY OF LANDER 
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GILBERT FISHER, ) 

Plaintiff, ) 

vs. ) 

ROSALIE FISHER, ) 

Defendant. ) 

) 


17 


18 


19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


TRANSCRIPT OF PROCEEDINGS 


29 

30 


?M 


745 







INDEX 




DIRECT 

CROSS 

FISHER, Gilbert 

15 

19 

(Recalled) 

4b 

49 

FISHER, Rosalie (Adverse Witness) 

44 



54 

60 


r 


i 


THOMAS 


Stanley 


6 


7 













« 


1 CASE NO. 3G84 


n 


4c 



5 IN THE THIRD JUDICIAL DISTRICT COURT or THE STATE OF NEVADA, 


IN AND FOR THE COUNTY OF LANDER 


GILBERT FISHER, 


Plaintiff, 


ROSALIE FISHER, 


Defendant. 


TRANSCRIPT OF PROCEEDINGS 


BE IT REMEMBERED that the above-entitled action 


came on regularly for hearing on Friday, the 21st day of July, 


1972, at the hour of 2:00 P. M., of said day, before the 


HONORABLE JOHN F. SEXTON, Judge of said Court. 


The plaintiff was present in Court and 


represented by his Attorney, ROBERT COHEN and Associate 


STANLEY THOMAS. 


The defendant was present in Court and represented 


by her Attorney, T. DAVID HORTON and Associate KENNETH E. BRUCE 


ALMA F. SEXTON, Official Reporter of the said 


Court, was present and acting as such, and the following proceedi 


were had and testimony taken, to-wit 
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1 


THE COURT: 


Who represents the otlier? 

I am Kenneth Bruce, Your Honor, and a 



HR. BRUCH: 

request will be made lay Hr. Horton on behalf of Rosa 1 ie 
Fisher. 

MR. HORTON: I will move as a preliminary matter, 
the admission of Mr. Bruce as my Associate. 

MR. COHEN: I have the pleasure of introducing to 
the Court Stanley Thomas of New York, co-counsel, and I 
would like to move for his admission in this case. Your 
Honor. 

THE COURT: /aid you have no objection to this? 

MR. COHEW: Ho, we stipulate to it. 

THE COURT: All right. What is the problem? 

MR. COHEN: May we have just a minute. Your Honor? 

THE COURT: Yes. 

(Conference with clients.) 

THE COURT: Now, do you want this reported? 

MR. COHEN: No. We don't care about it being 
reported, and 1 do not ask that Mr. Thomas be admitted 
co-counsel to question, because his testimony may be 
required. 

MR. HORTON: Well, we are in a similar position, so 
I don't know whether wo will have to use Mr. Bruce or not 
for that purpose, but I think it would bo a good idea if 
it were reported. 

THE COURT: Well, I understand you will pay for it, 

or your client will pay for it? 

MR. HORTON: That's correct. 

THE COURT: All right. Now, what is the problem? 
What is involved? 








1 

HR. HORTON: Well, what basically the ease is 


> * 

2 

determined on is disposition of what would be community 

r 


3 

property of the parties. 



4 

Mow, the information that I have is that the parties 



5 

have been married for about thirty years; that when the 

. 


6 

plaintiff in this case, the husband, started into a 

| 


7 

certain business in Now York, that his wife gave up 



8 

employment there that was earning a respectiblo wage, and 



9 

has not been employed since then except for a period of 



10 

time when she v/as running a business that is now defunct. 




r 

11 

In other words, there is no history of employment of the 

! 


12 

counterclaimant here. 



13 

There appears to be last year a sum of $75,000.00 



14 

that was transferred to the plaintiff at a time when the 



15 

defendant had no idea that he was going to file for a divorce:. 

* 


16 

and according to the defendant's position, it was by way ol 



17 

a loan to help him get on his feet. 


1 

18 

It appears that the plaintiff is well fixed and his 



19 

residence in Mew Jersey is in the hundred thousand dollar 



20 

class, with a swimming pool and lie works. He has been 

* 


21 

cohabiting for some period of time with a lady who has 



22 

believed to bore him two children, and - - 



23 

THE COURT: Nell they are both adults, aren't they? 



24 I 

MR. HORTON: Pardon? 



25 

THE COURT: Are they adults? 


• 

26 

MR. HORTON: No, I think they arc minor children. 



27 

THE COURT: Well, the allegation is there arc no 


! 

28 

minor children. 



29 

.. MU. COHEN: Those are of another union. Your Honor, 



30 

since the separation. 


» 
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THE COURT: Oh. 


2 

3 
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I1R. HORTON: The two children are of a woman named 
Duncan, and there is in the reply to the counter claim an 
admission that the plaintiff also provided funds for a 
variety store in New York City, and it appears at this point 
that there not being any provision made for the support and 
maintenance of the soon to be divorced wife, hat there 
hasn't been any support payments made since I believe, about 
1969, $5,000.00 was given and a Cadillac, and there has 
been nothing since then. The counterclaim asks for support 
money in the amount of $10,000.00 a year be awarded to the 
counterclaimant, and that the $75,000.00 that was advanced 
last year, 1 b clieve in I-lr. Bruce's presence, be returned, 
and this is the nature of the controversy. I believe that 
the plaintiff, Mr. Fisher, doesn't wish to make any 
provision for his wife, and we feel that in view of the 
fact that Mrs. Fisher worked very hard in this business, 
which is sometimes referred to as the numbers business, and 
had frequent occasion to bail plaintiff out of jail and 
was an integral part of this enterprise and exposed to risk, 
and gave up earning capacity in order to further it, that 
she shouldn't bo left out of anything of the proceeds of 
a thirty year marriage. Does tlu»t about summarize it? 

MR. BRUCE: 1 think it does. Your Honor. 

THE COURT: Does that summarize it for you? Is 
that substantially correct? 

MR. COHEN: If the Court please, I have to point out 
that wliat counsel say is not testimony. We are going to 
prove that these people split up years ago. We are further 
going to prove that there was transfer of money and 


4. 



0 .9 





property in an informal settlement between them, and wo 
arc further going to prove that there is nothing to divide 
up at this time. 

THE COURT: Well, they mention in this reply to the 
counterclaim that the property rights wore settled by 
agreement. Is that by oral or verbal agreement, or what 
is it? 

MR. HORTON: Well, we say that there was no settlement 
of property rights. 

THE COURT: Well, I mean is there no evidence of 
the original settlement? 

MR. COHEN: There is a transfer of property and 
a transfer of money. Is that right. Counsel? 

MR. THOMAS: That's correct. 

MR. HORTON: The significance of this transfer, as I 
understand it, all there is is a dismissal of the action 
that doesn't specify what is supposed to lie standing on 
what basis. Our position is that these funds were advanced 
as a loan, and their position would be that they were in 
settlement as a property settlement, 1 suppose, but this 
is a contested matter as to what the significance-was. 

MR. COHEN: Your Honor, we have a release as of that 
date. Wc would like to offer testimony as to this 
significance. May we have Mr. Thomas testify? 

THE COURT: Well, let's swear in all of the people 
who will testify. 

STANLEY THOMAS 

called as a witness in behalf of the plaintiff herein, having 
been first duly sworn, was examined and testified as 
follows: 


5. 


30 






1 

DIRECT EXAMINATION 


I A 

MR. COIHN: Hr. Thomas, 1 would like you to testify 

r 

1 ^ 

concerning what led up to this release. 


1 

A. 1 instituted this suit for $193,000.00, which 


1 

Rosalie Fisher, the defendant here, according to the plaintiff, 


1 6 

was keeping for him. It was his money, and subsequent to the 


m 7 

institution of the suit, I conferred with the Attorney for 


1 

the defendant, and on June 9th after several discussions we 


B 

4 

appeared at his office and after much discussion it was 


1 

decided that of the $193,000.00 that was sued for, the plaintif! 


1 

here would get $75,000.00 and after he got the $75,000.00 


1 

of his own money, we signed a release so that there would not 


n 

be a coming again for the $75,000.00. That release would 


K 

not have been signed by the defendant or Mr. Fisher, had he 


15 

not obtained the settlement of $75,000.00, and that settlement 


16 

of $75,000.00 out of $193,000.00 was a settlement to settle 


17 

all relationship with the defendant, and although it appears 


W 

for One Dollar, I don't sec what we would want to what 


19 

we would do about putting a One Dollar general release. It 


20 

must indicate more than that, atv' that's how that; release 


21 




was signed. 


22 

0. Mr. Thomas, v7ere the parties liviny apart at 


23 




that time? 


24 

A. They were definitely living apart at that time. 


25 

Q. When did they separate? 


26 

A. Dome time around 1963 or '4. To my knowledge. 


27 

around 1963 or '4, because the children were there talkiny 


28 

about it. One of them was born in 1963. The other one, 1 


29 




believe was born in 1962. 


30 

0. Was there a transfer of properties in connection 


• 
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with this release also? 


A. In addition to that, Your Honor, two houses 
were owned by entirety by the plaintiff and the defendant, 
and to cut the tie thoroughly, one of the houses by both 
of them was deeded to each other. In other words, house 
number A in the name of Gilbert and Rosalie Fisher was 
deeded to Gilbert Fisher, and house number EJ of Gilbert and 
Rosalie Fisher was deeded to Rosalie Fisher, so there was 
a cut off completely, and to my knowledge, there was a 
settlement of $120,000.00 on tiiese deeds. $120,000.00, 

Your Honor, that she obtained, and in addition to that, at the 
date that this was done on June 9th, 1 said to her. Well you 
got $120,000.00, and she said yes. 

MR. COIIL'.N: Nothing further on this point. 

CROSG-FXAM1NATION 

MR. HORTON: O. Now, Mr. Thomas, you say that the 
counterclaiinant here had 

A. I didn't hear the second word that, you said. 

O. You say that counterclaimant, that would be 
Mrs. Fisher here, had nearly $200,000.00 of wiiat you 
describe as quote, his money, unquote. How do you know j.t 
w as his money? 


A. 

I don't know. 

I said he alleged. 

Q. 

Oh, he alleged 

it was his money? 

A. 

Yeah, alleged. 

Correct. 

Q. 

In other words. 

you don't know whether she had 


it? You don't know of your own knowledge whether she had it? 

A. I know of my own knowledge, because 1 questioned 
her, and she answered that she did, because after he had 
gotten $75,000.00, I said. Well, you have $120,000.00 of his 
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1 

money, and she said yes. So, from her I understand that. 



• 

Q. In other words, you considered whatever this 

. 

j 

• 

conversation was to be confirmation of your allegation that 



4 

there was nearly $200,000.00 


i 

5 

A. Correct. 



6 

Q. of his money? 

' 


7 

A. Of his money. 



8 

Q. Where did he get this money? 



9 

A. I don't know where lie got this money. 


k 

10 

MR. COHEN: I object to this, Your Honor. 



11 

MR. HORTON: Q. Were they married at the time? 



12 

A. I assume so. They are married now. 


■ 

13 

Q. Now, I invite your attention to this letter 



14 

that wo will ask to be marked Counterclaimant's A — 



15 

THE COURT: Do you want this introduced as an exhibit? 

, 


16 

MR. COHEN: Yes, Your Honor. 



• 

THE COURT: All right. Well let me ask you this. 



18 

What is it that she wants? 



19 

MR. HORTON: She wants the money back that she gave 



20 

at this time that she would not have surrendered had she under 



21 

stood that he was going to, as soon as'he got the money, oi 



. 22 

shortly thereafter, commence suit for divorce. She would 


\ 

23 

like to have an award of alimony that would be commensurate 



24 

with the standard of living that they were able to maintain 



25 

and as commensurate with the standard of living that the 



26 

plaintiff now maintains, rather than to continue to live oi 



27 

to try to provide for herself. 



28 

THE COURT: Well, have you tried to negotiate a 



29 

settlement? 



30 

MR. HORTON: We have discussed this, but the 



• 

8. -fT" 




33 
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information that I got from Mr. Terry was that Mr. Fisher was 
unwilling to make any provision. 

MK. COIIEU: Your Honor, unable. Wo are willing to 
give testimony that this man is barely making a living for 
himself, and there is really nothing to settle. This woman 
wants something of nothing, in addition to having $120,000.00. 
There is nothing now, and we arc willing to prove his ability 
to pay. If Mr. Horton can prove that Mr. Fisher has more 
funds here now, we would like to hear the proof of his assets. 

MR. HORTON: Q. Inviting your attention, Mr. Thomas, 
to Defendant's Exhibit A for Identification. Can you tell us 
whether you received the original of that letter? 

A. I believe 1 received that letter. 

Q. Did you receive that letter shortly after the 
date that it bears? 

A. I believe so. 

C. Do you know where that original is now? 

A. No, I don't know where it is now. I have a 
letter from Mr. Druce dated March 24th. 

MR. COHEN: Your Honor, think both of these letters 
merely muddy the waters. 

MR. HORTON: We are not talking about this letter. 

What v/e are talking about is Defendant's Exhibit A. 

MR. COHEN: This is talk between lawyers. 

MR. HORTON: Well, I think it bears on the questions 
of Mr. Thomas' testimony when he makes a description of what 
the $75,000.00 is all about. This puts a better light on 
the situation. 

... MR. COHEN: We have a general release that talks 
for itself. 
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MR. HORTON: 
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The question is what is the significance 

of the release. 

MR. COHEN: The release speaks for itself. 

MR. HORTON: That's right. The release speaks for 
itself and there has to be an explanation for why the case 
was handled in the way in which it was rather than in some 
other way and the manner in which this particular letter shows 
the counterclaimant's position at the time, and 1 think it 
is a relevant point of cross-examination of the recipient 
of the letter. 

HU. COHEN: You can cross-examine, but we are going 
to object to its use in evidence, because it would just 
destroy a formal release. It was issued not after the 
transfer of a few pennies, but many thousands of dollars. 

THE COURT: 1 don't understand the whole tiling, 
because she is going to deny she got anything and he is 
going to say he gave her something, right? 

MR. COHEN: Yes. 

THE COURT: So where arc you going from there? 

MR. HORTON: Well, the question would be, what was 
this $75,000.00. Was it a loan? Vlas it a loan between the 
parties while they were married? 

THE COURT: Mr. Cohen said he doesn't have anything. 
What is she going to do about that? 

MR. HORTON: Well this is another matter. This is 
another point of Mr. Thomas' testimony. 

MR. COHEN: Is this lawsuit a suit on a note. Is 
this lawsuit a suit for a recovery of a loan? 

MR. HORTON: No. It's a suit by way of counterclaim 
to obtain an equitable division of what had been community 

10 . 
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property, whore the wife in this particular case would 
receive something. 

MR. COHEN: It has all been settled. 

MR. HORTON: Mo, there has been a dismissal of a 
suit that was filed in Mew York. There hasn't been a 
satisfaction of all sums. 

THE COURT: All right. Suppose that T gave her a 
judgment. What is she going to do with it if he shows no 
ability to pay it. I mean, if it gives her some satisfaction 
to get a judgment, but I know he will testify that he 
doesn't have anything. 

MR. COHEN: Ho has a small business, Your Honor, 
where he is struggling, but he doesn't owe her any money, 
and the man docs not want to be saddled with a judgment. He 
may have money in the future, when he doesn’t owe it. He 
gave this woman a lot of money. Mow she says that it was a 
loan, and does anybody pass out $75,000.00 without at least 
taking a note if it is a loan? 

MR. HORTON: Between spouses and spouses. 

MR. COHEN: ,\nd in the course of this suit, who ever 
heard of such passage of money without' a note, if it is a 
loan. 

MR. HORTON: Well then Mr. Cohen is saying on the 
one hand that his client would have given her $200,000.00 
without a note, yet she wouldn't have given her husband 
$75,000.00 without a note. 

MR. COHEN: They settled this through a release. 

This is no business transaction. It's a case of a wife gettiiiM 
money from a husband who has left her. 

A. As a matter of fact, ltow does Mr. Horton account 
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tor n release at the same time that the loan was given, which 
is - this is dated April 16th, which was nearly two months 
subsequent to that letter. Mow does he account for the 
release of everything that went before. The release states, 
if the Court lias a copy of it, for everything. It's a 
release. How does he got over the release talking about a 
loan. 

UK. HORTON: All it is is a settlement of claim. 

A. Well, then if it is a settlement of the claim 
then it's everything. 

MR. BRUCE: I personally was involved in this matter. 
At the time that this controversy arose, the plaintiff, Mr. 
Fisher, had been asking his wife for moneys, certain moneys 
that he alleged that she had, so that lie could defray certain 
expenses that were pending at that time. At tile time that 
he was asking for these moneys, a letter did go out to Mr. 
Thomas from my office indicating in reference to a summons 
and complaint that was served on the defendant that any 
communication regarding this alleged money that was supposed 
to be held for the plaintiff by .he wife, defendant wife, 
would be discussed at that time. 

Now it is respectfully submitted that this release 
which is before the Court and marked into evidence is an 
informal release not spelling out the terms of a settlement, 
no more than a form which is used generally for negligence 
cases and not for the proposition that would provide for a 
wife who lias Leon abandoned, as we contend she has been. 

She was left by this man, and out of the goodness of her heart 
that she released of her own moneys shchcld in her possession, 
$75,000.00 in cash, which was all the cash moneys that she 







I 


held. She had worked from the time of the marriage, far 
into the marriage which was thirty years ago. She leTt her 
employment, having married in 1942, she left at the behest ol 
the defendant in 1947 or '8 her employment to come to work 
in the business that the plaintiff was conducting. She 
worked in that business until approximately 1967. They 
accumulated these moneys while they both were living together 
as man and wife. The had not separated until approximately 
about 1965. She left in 1966. She at the time when the 
demand for moneys were made on her to say, well I need those 
moneys for certain pending expenses desperately. She had mo 
to write a letter, subsequent letter whicli is before the Court, 
which is dated April 16, 1971, and which I can identify as a 
letter that went out to the Attorney representing the plaintiff, 
indicating that she would be willing .to loan any moeneys that 
she might be able to raise from the real estate holdings. 

Now, in my office at a certain date, releases were exchanged 
which would have been in an ordinary manner, because a suit 
had been commenced . A lawsuit had been commenced by the 
plaintiff against the defendant, his wife, and to settle 
that suit and to discontinue the suit, the release which is 
before the Court, which was executed in my office was 
purporting to do only that, to only release any liability 
or claim under this lawsuit which had been commenced. In 
that lawsuit there was never any mention of moneys to be 
released or to be field on the basis of a cover lure. It was 
a fact that our allegation was made that certain moneys were 
being held without proof, a mere allegation, being held 
unlawfully by this defendant v/ife, which moneys allegedly, 
belonged to Lhe plaintiff husband. 
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It is respectfully submitted again that these 
moneys, and I speak from a personal knowledge, having known bo 
of the parties for, I would say approximately fifteen or 
sixteen years, that these moneys result from the joint 
operation of both the parties in this alloyed business. 

Now it was never contemplated by the parties that this 
was yliny to be a substitute for any formal agreement, or 
any settlement on this wife. This wife never knew at that 
time that a civorce was contemplated by the plaintiff. If 
she nad known that this divorce proceeding would subsequently i 
be initiated, she relying on this money as her sustainance, 
she being now fifty-two years of ago, would never have 
loaned her husband the $75,000.00. 

We now take the position that there has been no 
adequat e provision made for the defendant wife as to her 
support and maintenance, both from the point of view of the 
position that the plaintiff has today as to his living which 

I 

is extraordinary, the fact that he lias a business, that the 

fact that the defendant wife lives in a $118.00 a month 

, I 

apartment and has only approximately a $100.00 a month 
income resulting from the property that j.j conveyed to her 
after those dates, or rather, a quitclaim deed made of the 
interests of the plaintiff in and to that property which 
was purchased with joint funds of the plaintiff and the 
defendant. From those properties she has only the sum 
of $100.00 to maintain herself. 

It is respectfully submitted again that due to the 
fact that she has been working for the plaintiff in his 
business since 1946 and she is now unemployable, having 
no particular skills and at fifty-two years of aye there 

14 . 








has been no adequate provision made for her support, and 
maintenance and that is the position that the parties are in. 

THE COURT: Well, what does your client do? 

MU. COHEN: It is a retail business now, is that 
correct, Mr. Fisher? 

MR. FISHER: Yes. 

MR. COHEN: Will you doscribe that business f or Lho 
Court, please? 

A. It's what is known as a variety store. If you 
v/alk in, you think it was a drug store. It has all the 
hair preparations and it has everything that a drug store 
has, except for a pharmacy, and I also sell television sets 
and radios and tilings like that. That is the business. 

MR. THOMAS: Your Honor, may 1 say something? 

THE COURT: Yes, go ahead. 

MR. THOMAS: Your Honor, hero is a complaint for a 
suit for $193,000.00 that was served on the defendant. 

That's item number one. 

MR. COHEN: Q. What are your approximate earnings, 
Mr. Fisher, in your business? 

MR. FISHER: A. I earn approximately $130.00 a 

week. 

Q. Do you have any other income? 

A. No, sir. 

Q, Do you have any other assets? 

A. No, sir. 

Q. Was this the sole property that you had in 
your marriage? 

MR. THOMAS: Prior to that time, Your Honor, here 
is a registered letter sent from Mrs. Fisher talking about 
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the money that, she was withholding, and will the Court please 
note that $103,000.00 is mentioned in there. 

Thirdly Your Honor, here is a stipulation discontinuin') 
the action, which is all that is necessary in the 
discontinuance of an action. You don't need a tjonoral 
release also, but we had a general release because of the 
claim for $193,000.00, of which showing the aid of $75,000.00. 
That’s a stipulation discontinuing the action, and this is 
the normal way of stopping an action in Mew York. The release 
was for the money, and she would never have signed that 
release and he wouldn't if he didn't get part of that money. 

In addition to that, hero is a letter dated 
February 24th from my office to her, indicating that our 
claim was that that money was unlawfully withheld. 

MR. COHEN: Q. Is it your testimony, Mr. Fisher, 
that your wife got $118,000.00 and you got $75,000.00 out 
of the money she was holding? 

A. Yes, sir. 

MR. THOMAS: And in addition to that, since Mr. Fisher 
and she were not living together, I understand that she has 
been taking trips. She owns a Cadillac. Hhe owns that 
property that Mr. Druce was talking about. There is no 
property in here whatsoever. None whatsoever. 

MR. BRUCE: It is respectfully submitted. Your Honor, 
that tire Cadillac was given to Mrs. Fisher by her husband, 
the plaintiff, in 1969, and that was the lost time that 
there was any moneys given to her, any title value whatsoever. 
This woman has not been supported since 1969, at which time 
$5,000.00 was given to her by the plaintiff, and a Cadillac 
which sire still has, which is a 1909 Cadillac. 
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MR. COHEN: 


I would represent to the Court that :;ho 
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has already gotten the best of the community property 
settlement. Che got a hundred and eighteen and he qot seventy-1 
five. 

MR. THOMAS: Exactly, and I told her that and she 
answered yes. 

MR. BRUCE: I would like to ask Mr. Thomas a question. 

Q. When was that statement made? 

A. On June 9th, the date of the transfer of the 
property and the money. 

Q. Where? 

A. In your office. 

MR. BRUCE: In my office. If Your Honor, please, at 
this time I have a very small office. Mrs. Fisher at all 
times was present in my office in my presence, and at no 
time did Mr. Thomas ever make any inquiry to Mrs. Fisher. 

At the time that Mr. Thomas cainc with his client, the 
plaintiff here, Mr. Fisher, there was no communication between 
Mr. Thomas and my client or Mr. Fisher and my client. 

VJhen he left the office and my client remained behind, at 
that time she made payment to me of a fee, a counsel fee, 
which is in this, the amount which is significant. 

If Your Honor please, at th is time I would like 
the record to reflect that 1 am an Attorney, having been 
admitted in 1950, and having practiced law in the State oJ. 

Hew York, being a member of the Supreme Court of the 
United States, Southern District, Eastern District of 
the Federal System, having been a Referee in the Bronx 
Supreme Court and having an income in excess of $50,000.00 
a year. 
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It is respectfully submitted at this time, Mrs. 

Fisher paid me a fee of $500.00 to represent her in this 
matter. It is also stated - 

MR. COUUN: Your Honor, v/hat is the relevancy? 

MR. BRUCH: The relevancy is this, that if it had 
been a settlement of a $200,000.00 or $293,000.00 claim, it 
would never have been negotiated or settled on the basis 
of a $500.00 fee. 

MR. THOMAS: Your Honor, may I state that on the 
date of June 9th, we were in Mr. Bruce's office no less than 
one and half hours, and that there was conversation between 
all four of us, between Mr. Fisher, Mrs. Fisher, myself 
and Mr. Fisher, myself and Mrs. Fisher and myself and Hr. 
Bruce. For one and half hours, I do not know how Mr. Bruce 
and say that lie heard no conversation between Mrs. Fisher 
and me. 

MR. COUCH: Perhaps I could bring things clearer 
for us. Your Honor. We all agreed in 1969, the wife got 
$118,000.00 — 

MR. BRUCE: No, we obje c to that. 

MR. COHEN: It is our contention that she got 
$118,000.00. We are prepared to prove it and take testimony. 
The husband got $75,000.00. There is not one iota of proof 
that he lias one asset accumulated since that time. 

So what is before the Court? 

MR. BRUCE: If it may please the Court, we have 
heard statements made that $118,000.00 was given to the wife. 
There has been no proof of any moneys passing to the wife. 

The only proof and allegations that we have heard before 
this Court has been the fact that it is uncontrovcrted that 
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Mrs. Fisher did give to her husband $75,000.00. 

MR. THOMAS: Returned to her husband, Your Honor, 
not gave. Returned from the money of his he had. 

MR. COUCH: Q. Mr. Fisher, what is your testimony 
as to what of your money your wife was holding at that time? 

A. Well, I had a total of $193,700 00. This money 
was in a safe deposit box in her name. It was always my 
opinion that 1 never had to be vociferous or belligerent 
about that money, because I always thought that any time I 
wanted my half of the money I could get it. This was my 
entire attitude. My attitude was she could have half of it. 

I didn't want a hundred thousand dollars and give her fifty 
thousand dollars. Split it right down the middle. This 
was always my attitude, and as 1 say, that money had been 
in that safety deposit box for quite some time. I never 
sorried about it. There wasn't any worry in my mind that 
1 was going to have problems getting my money, but like I 
say, this is what happened and this is why we're here. 

Q. How much did she keep, Mr. Fisher? 

A. She kept approximately $118,000.00. 

MR. COUCH: Nothing further. 

CROSS-CXAM1NATION 

MR. HORTON: Q. How do you know there was $193,700.00 j 

in that safety deposit box ? 

A. Well, before that we had been to an accountant, 

both of us. 

Q. All right. Where did that money come from, 

Mr. Fisher? 

MR. THOMAS: I object to that, Your Honor. 

MR. HORTON: 0. Mr. Fisher, where did the money 
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come from? 


MR. THOMAS: May we have a ruling on the objection? 

MR. HORTON: What is the basis of Lhe objection? 

Till; COURT: Well, can he answer it or not? 

MR. COHEN: We will object on this basis. He has 
already stipulated that she had an interest in the money. 

What difference does the source make? It is community 
property. 

THE COURT: Why don't you do this? I know what the 
testimony is going to be. She never got it, and he is 
going to say he gave it to her. Why don't you let me pass 
on this release and if I say it is good that winds up part 
of it, and if it isn't you can get depose ions and take 
them on the rest of it. 

MR. COHEN: We will stipulate to that. 

MR. HORTON: Well, as far as the release is concerned 
we v/ould like to bring out some points so far as tiie 
handling of the funds, where the plaintiff's present assets 
came from, what happened to the $75,000.00, how he got a 
hundred thousand dollar house, and how much is invested 
in the variety store that he talks about that is not 
community property. What does this amount to? Counsel 
has said that what good will a judgment be if the defendant 
has no assets. That question answers itself, but this is 
no excuse for not getting a judgment. We are willing to 
find out - 

MR. COHEN: That in not our position at all. We 
arc saying Lhat there should be no judgment at all. 

MR. HORTON: Contending that lie is making $150.00 
a week. Well, he didn't get $193,700 by making $150.00 a 
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week, particularly when ho is supporting two kids and another 


: 

• 

woman in another place in New York. This isn't done on 

’ 


J 

$150.00 a week. If there $193,700.00 and he has a 



4 

hundred thousand dollar house, and if he's got a business 



5 

in New York in which he funded out of what had to be 

* 


6 

community property, then she is entitled to a share of it. 



7 

This verified complaint just says that there is $193,000.00 



8 

and she hasn't turned anything over of that $193,000.00. 
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This isn't a property settlement agreement -- 



10 

MR. THOMAS: I object to that statement,Your honor. 


- 

11 

This isn't a true statement of the complaint. 

• 


12 

MR. HORTON: This isn't a separate maintenance 



13 

agreement. Now they are trying to represent tiiat because 



14 

between spouses at a given time there was a transfer of 



15 

$75,000.00, that this necessarily means that that is a 


• 

16 

property settlement and wife support agreement, which it 



• 

clearly is not. Even taking the verified complaint at its 



18 

face value, it doesn't even pretend to be a separate 



19 

maintenance agreement. What v/e are contesting over now 



20 

are two things, the defendant's ability to replace as 



21 

the allege is made, and what assets are there to be 



22 

distributed, and if lie's had the assets, if he's had the 



23 

$75,000.00 as recently as last year, we think we are 



24 

entitled to inquire into it and find out what happened to it. 



25 





And we are also entitled -- 



26 

THE COURT:- Well, why don't you ask him about the 



27 

$75,000.00, if he ever had it. 



28 

MR. HORTON: Well it's been admitted that he received 



29 

$75,000.00 from Mrs. Fisher, because everybody was in the 



30 

room when that happened. 
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1 


THE COUHT: Is that right? 

MR. THOMAS: Yes, he received $75,000.00 in June, 1071, 


2 

3- 

MR. THOMAS: Yes, he received $75,000.00 in June, 1071, 

and lie let her keep $118,000.00. 

4 

MR. BRUCE: I object to that, Your Honor, There 

5 

has been no proof whatsoever that $118,000.00 was transferred 

6 

from Mr. Fisher to Mrs. Fisher. All that we have is that 

7 

their allegation that Mrs. Fisher, the wife, is alleged to 

8 

have had $103,000.00, which is completely self-serving. 

9 

What we do know, and that there is no controversy about. 

10 

that this woman out of the goodness of her heart took 

11 

$75,000.00 and gave it to Mr. Fisher in my presence, and 

12 

also a house that was worth about approximately about 

13 

. $20,000.00. 

14 

MR. COHEM: Did you in the same presence say to 

15 

give all the money to Mr. Fisher, Counsel? Was this your 

16 

advice at the time? 

17 

MR. BRUCE: May 1 answer that? 

18 

MR. COHEN: Please do. 

19 

MR. BRUCE: Yes. Now you asked me whether it was 

20 

my advice to this lady — 

21 

MR. COHEN: Right. 

22 

MR. BRUCE: To give the $75,000.00. 

23 

MR. COHEN: All of the money. 

24 

MR. BRUCE: 1 say this to' you, Counsel that this 

25 

woman is fifty-two years of ago, a perfect manager of her 

26 

business. This is an emotional situation existing between 

27 

spouses. I do not interfere as to advising whether to 

28 

give all iter money. She stated and had me to direct in a 

29 

letter, and the letter is before the Court — 

30 

MR. THOMAS: Wo object to this, Your Honor. 
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MR. BRUCE: Stating that within the terms and 


implications that Mrs. Fisher is willing to loan to Mr. 
Fisher. Mrs. Fisher loves her husband. *'he ha: not made 
- any other relationship, whether it be legitimate or 
illegitimate. She has hoped her husband would come back 
to her and under the exigencies of the circumstances that 
she and her husband have both discussed prior to this it 
was not my position to advise her to give the money or 
not to give the money. It's not my concern. 

MR. COHEN: Counsel, have you arranged other 
$75,000.00 loans without notes? 

f 

MR. BRUCE: This was an informal situation between 
the parties to make a loan. These people had been married 
thirty years, and they had been in business together up 
till 1966, when the plaintiff abandoned the defendant. 

MR. COHEN: You said it was informal. They both 
had their own lawyers and negotiated verbally for the 
$75,000.00. 


THE COURT: Well, wait. Let me say something. 

You don't have community property in New York, right. 

MR. BRUCE: We do not. 

THE COURT: But you keep calling it community 
property. Now in the State of Nevada, the husband i as 
control and disposition of all the property. 

MR. HORTON: The community property, but the 
disposition of the personal property between the parties 
would be weakened then distributed on the basis of Nevada 
law. 


MR. COHEN: No, Now York law. We follow the law 
if tiie property is hers, yes. 
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THE COURT: Well the husband in Nevada has control 
and disposition. He can blow the whole works. 

NR. HORTON: All right. Hut he has to make provision 
for his wife, and if lie has --- 

THE COURT: Well suppose he has blown all the 
community property. What does he do then? 

MR. HORTON: Well if he has blown all of the 
community property, then she should be at liberty to go 
get this house over in New Jersey. 

THE COURT: What is it she wants now, the house? 

MR. HORTON: She wants maintenance and support 
and the return of $75,000.00. 

THE COURT: What is the house worth? 

MR. BRUCE: $100,000.00. 

MR. FISHER: No. She couldn’t touch it with a ten 
foot pole. That house belongs to my children. She couldn’t 
touch it with a ten foot pole. 

MR. THOMAS: May I say this, Your Honor? Mr. Bruce 
wants us to believe that Mrs. Fisher would say that he 
received $75,000.00, but to serv him with a self-serving 
declaration as he calls it, of a letter written by him that 
proves nothing, he doesn't want to believe Mr. Fisher that 
$118,000.00 of his money was kept by his wife. If he's 
going to believe the $75,000.00, then he must believe the 
testimony is proof that she kept $118,000.00, and this is 
in my testimony of my questioning of her and her ansv.er, 
so we have testimony of two people that she kept $113,000.00. 

MR. HORTON: He saw the $75,000.00. There is only 
Mr. Fisher's assertion as to the $118,000.00. 

MR. COHEN: But now we have an admission by the wife. 
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•Mi\. HORTON: Well wo have Mr. Fisher's lawyer's 


» 

• 

statement. 



3 

THE COURT: Is the house free and clear? Is it 



4 

all paid for and no encumbrances? 



5 

MR. COHEN: He owns no house. There is no house 



6 

owned. 



7 

MR. HORTON: Well this house that he says belongs to 



8 

his children, are these the children of — 



9 

MR. COHEN: He says it is their house, not his house. 



10 

MR. HORTON: How old are these children? 


• 

11 

MR. THOMAS: Well do you have a deed in his name to 

. 



12 

the house? 



13 

THE COURT: Well I can't do anything about real 



14 

property in New York.. 



15 

MR. HORTON: Both parties are before the Court if 



16 

you direct the distribution of assets. 



• 

THE COURT: Well I know, but he claims he doesn't 



18 

even have a house. 



19 

MR. HORTON: He claims it's a house that his 



20 

children own. I want to find out how old these children arc. 



21 

q. Are these the ten and eleven year old children 



22 

that you had by this other woman? 


• 

23 

MR. THOMAS: Your Honor, if he knows this house 



24 

belongs to the plaintiff, may he give proof? 



25 

MR. COHEN: In any event, I am able to do so on 

1 

[ 


26 

authorities ir the Court please, that where community property 



27 

is in another State - where property of the parties is in 



28 

another State which was the abode of the parties before this 



29 

Court,-, the Nevada Court will follow the law of New York. 



30 

MR. BRUCE: It was not the abode, sir. This house 



• 
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she has nothing. 

MU. BRUCE: If Your Honor pleases, before the Court 
is the admission that the plaintiff has a home that was 
deeded to him by the wife. Now wl at has happened to the 
income? That was income producing property. The fact that 
he had $75,000.00a year ago, what has happened to the $75,000. 
He has this lady, the mother of the two children he supports 
in a hundred thousand dollar house, in a hundred thousand 
dollar house that has a ten thousand dollar pool. 

MR. COHEN: You can ask these questions of Mr. Fisher, 
Counsel. Ask Mr. Fisher these questions. Please do. 

MU. HORTON: Mr. Fisher isn't the only source of 
information before the Court, and I think we should have 
before the Court some picture of what the total assets are, 
so that we are not just going on the basis of oil, 1 might have 
had some money a couple of years ago. 

MU. BRUCE: May 1 ask this question of Mi. Fisher? 

Q. What are the taxes that you pay for the homo 
that’s located in New Jersey that is supposed to the property 
of your children? 

A. I don't pay any taxes. 

Q. Does that home have a swimming pool? 

A. Yes. 

* 

(>. And do you live at that home? 

THE COURT: Let Mr. Fisher answer. 

Mil. COHEN: Co ahead and testify, Mr. Fisher. 

MR. BRUCE: If Your Honor please, 1 am going to object 
to this kind of colloquy. • 

MR. THOMAS: Yes. All right. Please go on Mr. l%uce. 

MR. BRUCE: (). Who lives in that home in New Jersey 
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besides yourself, Mr. Fisher? 

A. Who lives where? 

Q. Who lives in that home in New Jersey, besides 
yourself? 

A. Miss Bernice Duncan and two kids. 

Q. And yourself? 

A. I don't live there. 

Q. And you support these two children? 

A. That's right. 

Q. And what are the taxes that are on this property ? 
A. I don't know. I don't pay them. You will have 

to ask nty mother and father. 

Q. What income uocs your mother and father have? 

A. 1 don’t know. 

Q. How old is your mother and father? 

A. My mother io 77 and my dad is 88, and I maintain 
a home for Bernice Duncan, the mother of these two children. 
Q. And you don't live there? 

A. No. 

0. Where do you live? 

r' 

A. 470 Lennox Avenue. 

q. now did there come a time when you had that home 

built? 

A. What? 

q. Did there come a time when you had that home 

built in New Jersey? 

A. No. 

Q. You had nothing to do w^th the buildiny of 

that home? 

% A. No. 
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Q. Well who did it, if you do know? 

A. My mother and father. 

Q. And did you counsel and aid them? 

A. No. I had a lawyer. 

Q. When was that home built, sir? 

A. In approximately, I think, ’67. 

Q. '67 or 'G9? 

A. 1967. 

Q. '67, and at that time your mother and father 
were still at advanced age, were they not? 

A. Yes. 

Q. You say your mother now is 77 years of age and 
your father is 90? 

A. My dad is 88. 

Q. 88. So that home having been built some five 
years ago, your father then was 83 years of age and your 
mother was 72, and they built this home and swimming poo] 
for themselves? 

A. No. 

Q. Who did they build the homo, for? 

A. For Bernice Duncan and the two children. 

Q. Where did they get the funds to build this home? 

A. I don't know. 


Q. 

A. 

Q. 

A. 

Q. 

worked? 

A. 


What kind of work has your father done, 
My dad doesn't work. 

When was the last ,timo lie worked, do you 
I don't remember. 

And your mother, when was the last time 

1 don't remember. 
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Q. All right now, sir. You visit this home, don't 


A. On occasions. 

Q. On occasions? 

A. Umhmm. 

Q. How many times would you say? 

A. Whenever I feel like going over there. 

Q. Now your two children live there, don't they? 
A. Right. 

Q. And you said these two children, that is their 


home? 

A. Right. 

Q. Those are the only two children you have? 

A. Right. 

Q. And you are very concerned with the maintenance 
and support of those two children? 

A. Right. 

MR. THOMAS: Your Honor, we object to this continued 
line of questioning. He said he does not own the home. 

It's not his. 

MR. COHEN: It's been answered. 

MR. BRUCE: If Your Honor, please, may I suggest 
this respectfully to the Court, that we are dealing here 
with the credibility of a witness, and this witness has 
stated before tlie Court that he is concerned,that that home 
is the home of his two children, and yet does he state that 
he goes in when he feels like it, only occasionally. Now 
I say that this shocks the conscience of the Court and 
insults it to the intelligence of the Court. Now this man 
has only two children, goes there occasionally when he 
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wants to. Two elderly persons, his mother and father build 
a home for their two yrandchildren, which includes the 
swimming pool. It is respectfully submitted. Your honor, 
this man cannot be believed as far as the testimony he has 
given. It is incrcdibilc, absolutely ir.credibile and that 
there is gross consume that is being operated here. I have 
no further questions. 

MR. HORTON: Q. Mr. Fisher, are you Gilbert Fisher, 

Jr.? 

A. Yes, sir. 

Q. Isn't it true that you are the trustee of 446 
North Woodland Street in Inglewood? 

A. Yes. 

Q. And this is the home we have been talking about, 
isn't it? 

A. Yes. 

Q. Now, this Ucrnice Duncan, isn't she the mother 
of these two children? 

A. Yes. 

Q. And you as trustee then have loyal title to that, 
property, do you not? No, you must answer the question. 

TUE COURT: Well that's a legal — 

MR. COHEN: It speaks for itself. You have a deed. 

MU. HORTON: Q. Now you are the trustee? 

A. Yes. 

0. And you say that your - do you know that your 
mother and father provided any funds for the building of 
that home? 

.A. Do I know whether they did or not? 

Q. Yes. 
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A. They provided all the money. 

0. And you don't know where those funds came from? 
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A. I don't have the vaguest idea. 

Q. And are your mother and father now paying the 
expenses of running that house? 

A. I don't know. 

Q. Are you paying them? 

A. Ho, sir, I am not. 

Q. With regard to the safety deposit box, I believe 
you testified that the safety deposit box was in Mrs. Fisher’s 
name, is that correct? 

A. Yes, sir. 

Q. Did she have access to that box? 

A. Yes, sir. 

Q. Did you have access to that box? Were you on 
the signature card? 

A. I was at one time. 

Q. At the time it was purported to have contained 
$193,700.00, were you on the signature card? 

-*» 

A. Ho, sir. 

Q. Did you have a key to the box? 

A. No, sir. 

Q. Is it true chat around the time the $75,000.00 
was transferred from Mrs. Fisher to you, that there were 
certain criminal charges pending against you? 

MK. THOMAS: Your Honor, I object. I don't sec the 

relpvancy. 

MR. HORTON: it has to do with motivation for this 
wife to give money to her husband. It lias to do with 
credibility of the witnesses. 
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MR. COHEN: In what way would that have any relation. 
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the fact that - 

MR. HORTON: It shows motivation on his part and 
motivation on her part for the transfer of cash so as to 
defend him from criminal charges. 

MR. COHEN: What difference does that make between a 
husband and wife? 

MR. HORTON: It has to do with whether or not the 


$75,000.00 was a loan or whether the $75,000.00 was what 
even the complaint doesn't say, a property settlement 
agreement. 


MR. 

THOMAS: 

I don't see the significance. 


MR. 

HORTON: 

Well, I think we ought to 

be 

entitled - 

MR. 

THOMAS: 

We are objecting. May we 

see 

what the 

Court says? 


. 



MR. 

HORTON: 

Yes. 




THE COURT: Go ahead and answer it. You are not 
going to get any where with this case, because one is 
going to deny and the other is going to deny everything. 
Everything that is in a community state I will split it 
in half and let them fight it out. 

MR. BRUCE: If Your Honor please, there has been 
an admission that this plaintiff is a trustee. 

THE COURT: All right. Who is the trustor or who 
is the beneficiary? 

MR. BRUCE: The children. The two children. 

THE COURT: Who is the trustor, his parents? 

MR. HORTON: Q. How did you become a trustee? 

Who ga.ve you the deed to this place in Englewood, Now Jersey 

A. Who gave me the deed? 
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Q. Yes. How did you get the deed? 

A. It was my mother's wish and my fattier's wish. 

Q. Did she sign the deed that made you trustee? 

A. If I'm not mistaken, she signed the deed to the 
kids. I don't remember. 

MR. HORTON: Now the witness has testified that tie 
is trustee of this property. That means that, as the 
Court very well knows, that he holds legal title. Now, 
we need to find out where did this legal title come from. 

MR. COHEN: I object, because the children, the 
beneficiary, the property couldn't be taken away from 
them anyhow. That would bring a suit in New York State 
where the property is, for fraudulent conveyance. 

MR. BRUCE: Your Honor, if the illegitimate 
children of a father has no right in and to any estate 
of the father. Now there is a legal relationship - 

MR. THOMAS: That's a wrong statement of the law, 

I believe. But at any rate, legal'.title means nothing 
as a trustee. It's the beneficial title that is the 
real title, not the legal title. 

MR. COHEN: These kids own it. No matter whether 
they are children, illegitimate, or friends. They own it. 

THE COURT: lie lias practically acknowledged that 
they are his children in this proceedings. I don't know 
where else he has acknowledged it. 

MR. HORTON: Yes, but 1 don't think that this 
plaintiff is in a position to come into Court and say, 

I take a hundred thousand dollars of assets and some other 
takings and grant them to the illegitimate offspring of 
my girl friend while I' .n going to be bright and abandon 
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my wife who helped make the money. Nov; this just doesn't 
fit in a situation like this. 

THE COURT: What does the deed of trust recite the 
amount involved? 


MR. HORTON: 
THE COURT: 
MR. COHEN: 
MR. BRUCE: 
MR. COHEN: 
MR. BRUCE: 


Well, this is what, we need to know. 
Where have you got the deed of trust? 
Where is the proof? Where is the deed? 
lie has it, because I'm not a producer. 
You're offering proof here, 
lie has offered the proof by his own 


testimony. 

MR. COHEN: Bring a copy of the deed. 

MR. HORTON: He has testified that he is the 
trustee. 

THE COURT: Well, they are all recorded I suppose, 
aren't they? 
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MR. COHEN: The trustee owns nothing. 

MR. THOMAS: That's right. He owns an empty title 
the trustee. It's the beneficial title that is important, 
and it had to come from someone. As Mr. Bruce has said 
that -- 

THE COURT: Well hasn't anybody got a copy of the 
deed of trust? 

MR. HORTON: No, I haven't yot a copy of the deed of 
trust. I have information that apparently comes from the 
tax roll that indicates that Mr. fisher is the trustee, 
which is made up from the legal title. 

MR. COIIEU: Well that proves lie is only a trustee, 
so what are you going to do with the man? 

MR. HORTON. Well it proves that his kids are living 
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1 

there*' and that his cjirl friend is living there, presumably 

1 

r 

• 

2 

with his parents who are not working and haven't been 

r ' 


3 

working, yet they live in a hundred thousand dollar house. 



A 

MR. THOMAS: Have you proof of the value of the house? 



5 

Can you prove what it is worth? 



6 

MR. HORTON: Well wo have Mr. Bruce who knows the 

. . 


7 

neighborhood and what a house is worth in the neighborhood. 



8 

MR. THOMAS: Is he an expert? 


• 

9 

MR. HORTON: Yes. 1 would say he is an expert. He 



10 

is expert enough to know the neighborhood and knows the 



11 

value of real property there. 

• 

t 

12 

MR. COIIKN: Well we are not going to admit he is an 



13 

expert. 



1A 

MR. HORTON: Well lie can testify - 



15 

THE COURT: Well if he had to be the trust you would 



16 

have a recital in there, wouldn't you? 



17 i 

MR. COHEN: It wouldn't recite the consideration. 



18 

Your Honor. 



19 

MR. HORTON: It’s merely intended as a cover to keep 



20 

the assets in the name of these two children. 



21 

THE COURT: Doesn't it say the amount of the 



\ 22 

consideration? 



23 

MR. BRUCE: No, it doesn't. Your Honor. 



2A 

MR. THOMAS: Your Honor, it's property in another 



25 

State and I don't think this Court can rule on it. I 



26 

don't think so. 



27 

MR. HORTON: Well we have personal jurisdiction 



28 

over the trustee. 



29 

.. THE COURT: Well, that may be, but if both parties 



30 

even appear i don * L believe that. I could do anything with 
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1 

the property. 



• 

MR. COHEN: That's just not to do v/ith the parties 

• * 


3 

here. 



4 

THE COURT: Well, all riyht. There is authority 



5 

both ways. 



6 

MR. HORTON: Well the Court can make adjustments 



7 

or that. 



8 

THE COURT: Reserving the right of the property to 



9 

enjoin any - if they want, they can enjoin me in any order 



10 

I make, regardless of how I distribute it. 


; 

11 

1 

MR. BRUCE: If the Court, please, may I be hoard. # 

. 

’ 


12 

If this Court were to enter a judgment or order a judgment 



13 

to be entered enbodying a certain amount of money to be 



14 

disbursed to the defendant, moneys that may or may not 



15 

come from that property or divide that property, under 

• 


16 

the full faith and credit clause of the constitution, the 



• 

State of New Jersey would be on a suit being brought on 



18 

that judgment issuing out of the State of Nevada, that 



19 

they would at that time be required to rule on whether 

• 


20 

they would give that judgment full faith and credit. 



21 

How I would submit, respectfully submit that as both 



22 

parties in interest, the principals are here before the 



23 

Court, and we are having a full litigation of this 



24 

question that the State of New Jersey would, under the 

. 


25 

constitutional guarantee of full faith and credit, would 



26 

have to give Tull faith and credit to any judgment or 



27 

decree of the State of Nevada. 



28 

THE COURT: Well, they don't have to, because look 



29 

at a. lot of Nevada divorces are not recognized in some 



30 

States, and they don't give full faith and credit to our 
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divorce decrees. 

MR. BRUCE: If both parties are before the Court, 
Your Honor. 

THE COURT: Oh, no, no. 

MR. COHEN: How can our Court yiye away something 
that isn't owned by the husband. How can our Court give 
away something that isn't owned. 


MR. 

HORTON: 

It 

is owned. He 

says he's trustee. 

MR. 

COHEN: 

The 

trustee doesn 1 

't own it. He doesn't 


care if there is legal title. 

MR. HORTON: He's got legal title. 

MR. COHEN: Generally, if you don't think anything 
back there, if you don't think that was a proper 
conveyance, is to attack it in the home State. 

MR. HORTON: If he has legal title and he is entitled 
to do a certain thing and he doesn't do it, and he. wants 
the interjection of the New Jersey appellee Court, at that 
point he can come in and say that these equities are not 
assumed by the Nevada Court, as far as the ability of the 
Nevada Court to enter a decree .here this man is before 
the Court and seeking relief here, the power of this 
Court to compel him to do equity is as extensive as it can b 
needs to be. So far as the ability of this Court to make- 
an equitable determination of an equity proceeding, with 
both parties before the Court, can now, whether it's - 
he can go back to New Jersey and say now, there has been 
a decree saying that I should convey’ this or split it up 
in a certain way and my illegitimate offspring actually 
have a legal title to this that I gave them of property 
that I earned while I was in the numbers racket, and so 
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1 

forth.. This is something for him to do at that particular 



• 

point. If he wants to try to set it aside or get it 


■> 

3 

modified, it's up to him to do it if he can, and he can 



4 

do it back there where all of the evidence and where all 


' 

5 

the proof would be, but so far as the 



6 

THE COURT: Well, if you want, I will enter a decree 

. 


7 

spitting the property up. 



8 

MR. HORTON: We would like this. both the Inglewood 



9 

property and also the variety store, because he's admitted 



10 

that he had supplied the sums for the variety store.He's 


- 

11 

admitted in his answer that he supplied - that he funded 


12 

this store, this shop in New York City that he's been 



13 

testifying about, where they sell radios and where they 



14 

sell sundries that you have in a drug store. 



15 

MR. THOMAS: Your Honor, may we state that variety 



10 

store was obLained prior to the settlement with this 

* 


• ‘ 

woman. 



18 

MR. HORTON: If it is being obtained out of his 



19 

property and if it is obtained out of what would be the 



20 

community property of these parties, she would be entitled 



21 

to a division. 



22 

MR. THOMAS: I object. There is no community property 



23 

in New York. There is community property here. 



24 

MR. COHEN: Your Honor, I have recently went through 



25 

a lawsuit with Mr. George Rudiak, an eminent attorney. 



26 

counsel, similar facts to this, and after our brief was in. 



27 

the Court agreed that where the property is in another 



28 

State where there is no community property, the Nevada 



29 

Court follows the ruling of the other State, and the 



30 

community property rules in Nevada do not apply. I would 
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like an opportunity to submit a similar brief in this case. 

I ask that the testimony be taken here and that we have 
the opportunity of submitting a brief, and Mr. Horton have 
the opportunity to reply to ,j.t and give any points he wishes. 
We urge to the Court that we are prepared to show that the 
Nevada law is clear and settled that the law of the State 

f 

respecting property applies in the Nevada Court, not our 
rules of community property, and that's v/hy wo have alleged 
there is no community property. 

HR. HORTON: So far as the distribution of these 
two items is concerned, it is our position that so far as 
the variety store is concerned, this is personal property. 

It is not asserted that»hc owns the physical location, 
that the law of community property says that personal 
property follows the people that have this personal 
property. It would only be real property that might be in 
some cases subject to the long form if it is located in 
another place. Now, Counsel says that there was a decree 
in this other case. There is no decree here. 

MR. COHEN: That's based on our briefs that the law 
of the State where the property is prevails. 

THE COURT: Real and personal. 

MR. COHEN: Real and personal. 

MR. HORTON: Where there has been a decree. 

MR. COHEN: And it is your burden to show that New 
Jersey and New York have community property laws. 

MR. HORTON: No. 

MR. COHEN: If you say that that your position is 
tenable. 

MR. HORTON: No. No, we say that Nevada has personal 

X- 
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1 

property law, and what is personal property and what goer. 



• 

with the persons 'of the litigants is personal property. 

* 


3 

Real property can stay in the si * - 2 where it is located. 


: 

4 

There has been no decree here in cither - in New Jersey 



5 

with regard to the house in Inglewood, New Jersey. Now, 



6 

we would submit and 1 would agree -- 

* 


7 

THE COURT: Well, 1 advise you to make some sort of 



8 

a settlement. You are just going into more litigation. 



9 

MR. BRUCE: May we have. Your Honor, may 1 suggest 



10 

this. That Your Honor has heard the testimony. X think 



11 

it has been for this type of nature a proceeding rather 



12 

lengthy. We do know that the plaintiff come to this before 



13 

% 

and he has elected this before and he is coming here seeking 

\ 


14 

equitable relief. The wife has undertaken to appear in 



15 

this proceeding. Both parties are before the Court. 

• 

. • 


16 

If the plaintiff is going to seek equity, I think in the 

- 


• 

spirits of justice and the administration of justice that 

I 

1 

1 

1 

18 

he do equity. 



19 

i 

Now we have a wife hero that is before the Court, 



20 

defendant wife, who has given - we haven't heard of any 



21 

moneys being given or any proof or admission of that. 



22 

He has given to the wi c e, but wo certainly have proof which 



23 

has been uncontroverted that she placed $75,000.00 in 



24 

cash in liand-- 



25 

MR. COHEN: I am addressing the Court, there has been 



26 

testimony she got $118,000.00, so don't say there isn L 



27 

any testimony she didn't get any money. 



28 

MR. BRUCE: Jf Your Honor, please, no one iias seen 



29 

the $118,000.00. Counsel has not seen it pass. This 



30 

Counsel has not seen it pass. 1 have nol seen it pass. 



• 
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but there are two respected members in good standing in 
the New York State liar who did sec $75,000.00 pass from 
this defendant to that plaintiff and also a house pass from 
this defendant to that plaintiff. Now, if this plaintiff 
comes in seeking equity, then he's got to do equity. Now, 

I would suggest respectfully to the Court that we take ten 
minutes and see if we can't discuss this matter. 

MR. COHEN: Just a moment. If the Court, please, 1 
would like to introduce our formal testimony as to the 
basis of our lawsuit, and then I am going to ask that the 
Court reserve decision so we can submit a brief. 

* MR. HORTON: We would like to put on our testimony 

too, if the Court wishes to have a recess for a few 
minutes to have the parties discuss the matter. 

THE COURT: What kind of testimony are you going to 
put on? 

MR. HORTON: We are going to put on testimony to 

the effect that there was a lucrative business going on 

with these two parties involved; that there were large 

sums available, but the only source of income that this 

* 

man had to either put in the variety store or put in this 
hundred thousand dollar house were those sources of income 
that came out of this business. 

We are going to have testimony to the effect that 
this $75,000.00 came on representation that he was again 
having troubles with the law and nee led these funds for 
legal expenses, and that this was what prompted the wife 
to desorb $75,000.00 in order to help keep her husband 
out qf jail, and she had hopes at that time of rcconciliatioi 
that even though he had fathered children that she knew of, 
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and even though he was cohabiting with another woman, 

Miss Duncan, or whatever her name is, that she still did 
up to a certain period of time, she still did have him at 
her apartment, and that when he left, lie even left all of 
his clothes there, but so far as the - and this split up 
came long after these children were born, so far as a 
formal no more cohabiting was concerned, and that so far as 
the ability of this plaintiff is concerned to provide, that 
rt would be proper for this Court to enter an order 
dividing these two courses of assets and for us to find 
out what we can make of them when we take them back East. 

Now, so far as the requirements, the support 
requirements are concerned, we will show that they run 
roughly $10,000.00 in that neighborhood, $10,000.00 a year 
and that she should be entitled to be kept as well as 
the girl friend is being kept, and that on this basis we 
would ask for the splitting of the acquired property and 
we would ash. for an award of maintenance, support and 
maintenance, and if the thing is going to go through 
protracted litigation, we wouxd also ask for suit money 
pendente lite. 

MR. THOMAS: Your Honor, may I ask a couple of 
questions, please? 

MR. HORTON: I think that first, before cross- 
examination -- 

MR. THOMAS: May I ask a ccuple of questions? 

MR. HORTON: Excuse me. I think we are entitled 
to have orderly proceedings so far as the handling of 
the testimony is concerned, and when we put Mrs. lishcr 
on, Counsel can cross-examine. I think LliaL the thing 
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to do now ih for Mr. Cohen to conclude his case, and to -- 
MR. THOMAS: Your Honor, I object to this, because 
Mr. Bruce lias been asking the witness questions at length. 

THE COURT: Well, go ahead. Let him ask what lie 
wants. You might as well negotiate a settlement. 

ROSALIE FISHER 

defendant herein, called as an adverse witness, 

having been first duly sworn, was examined and testified 


as follows: 


DIRECT EXAMINATION 


MR. THOMAS: Q. Mrs. Fisher, did you go over-seas 
any time in the last year? 

A. That's when I went over-seas in '65. 

Q. Did you go over-seas at any time in the last year? 

A. No, in '65. 

Q. Did you go to Spain? 

A. I went to Spain in '65. Mr. Fisher wanted to 
furnish a trip for me. 

Q. You didn't go in 1971 or '72? 

A. No. 

Q. You are under oath, you know. 

A. No, not in Spain. 

Q. Well, did you go over-seas to Japan? 

A. Japan? When? 

Q. Any time within the last two years. 

A. During the time that 1 was' travelling, Mr. Fisher 
gave me the money to travel. 

Q. How listen to my question. It's the same question. 

... A. Right. 

Q. Dii. ou during 1971 or '72 go out of this country; 
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A. 

'71 or '72? 



Q. 

Yes. 



A. 

'72, no. '71, no. 

Wait, 

I don't remember '7 

Q. 

You realize you are 

under 

oath? 

A. 

I understand I/m under oath. 

Q. 

And you are telling 

me that you didn't go out 


of the country in 1971 or '72? 

A. No, '72 I don't think I remember going out of 
the country. 

Q. You don't remember? 

A. No, because in 'G5 ,'66 and '67 — 

Q. I'm talking about '71 and '72, did you go out 
of the country? 

A. Not '72, no. 

Q. You're positive? 

A. Yes, that's what I'm thinking about now. 

Q. Did you get a passport l.o go out of the country 
during '71 and '72? 

A. I have my passport. It's good for five years. 

Q. Did you use your passport in 1971 or '72? 

A. Did I use my passport in '71 or '72? 

MU. HOUTON: I am going to object to the question. 

Now the use of a passport, you can use it for identification, 
or you can use it for a number of other things. What you 
are trying to ask, I think, is did you go out of the 
country with this passport in '71 or '72. 

MR. THOMAS: Q. Did you use your passport in 1971 
or '72? 

•.A. 1971 I don't remember, because in '71 is the 

time when I gave Mr. Fisher all my money. 
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Q. Did you hear my question? 

A. I heard your question. In '72, no. 

Q. All right. How about '71? 

A. I still say I don't remember, because that's the 
time when I gave up all my money. 

Q. But you don't remember whether you went out of 
the country? 

A. No, 1 doubt. 

Q. And you understand what perjury is? 

A. I just said that. 

THE COURT: Well, she said she didn't remember. 

She didn't say she didn't. 

MR. THOMAS: She didn't say she didn’t. That's 
correct. Your Honor. 

MR. COHEN: I would like to ask the basic questions 
of Mr. Fisher, Your Honor, for the record. 

GILBERT FISHER 

plaintiff herein, recalled as a witness in his own behalf, 
having been first duly sworn, was examined and testified 
as follows: 

DIRECT EXAMINATION 

MR. COHEN: Q. Are you Gilbert Fisher? 

A. Yes, sir, I am. 

Q. Were you physically present in Clark County, 
Nevada, daily from March 5, 1972, up to and including 
April 20, 1972? 

A. Yes, sir, I was. 

Q. Your resilience was at the Blair House on Desert 
Inn Road, is that right? 

A. Yes. 

-*it 
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•Q. Is everything in your complaint for divorce true? 

A. Yes. 

Q. Why do you want a divorce from your wife? 

A. Well, I guess the word is incompatibility. 

Q. Did she peck at you? Did you tell me she 
pecks at you? 

A. I have been cursed at. I have almost been shot 
at, and I have been put out, and I just had a general 
miserable situation, that's all. 

Q. When did your wife and yourself split up? 

A. In approximately 1964. 

Q. Now, what property do you own at the present 
time, Mr. Fisher, if any? 

A. I have a variety store, and 1 have a house 
which is one of two houses that was given to me by my 
wife, and that's all I have. 

Q. Where is this house that you got when you aplil 
up with your wife? 

A. In New York City. 

Q. Where is it located? 

A. 636 West 158th Street. 

Q. Is that a single family house? 

A. It's a rooming house. 

Q. What value docs that have? 

A. Well, 1 don't know. I think it's approximately 
$25,000.00. Mr. I'.rucc bought it for me. 

Q. Did your wife get a corresponding property from 
you at that Lime? Another rooming house? 

- A. Yes, sir. 

Q. At approximately the same value? 
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A. Yes, sir. 

Q. Now, your variety store, what is that worth? 

A. I guess you might say it is worth about 

$ 20 , 000 . 00 . 

Q. What other property do you have? 

A. That's it. 

O. What other income do you have? 

A. None at all. 

Q. Is there any chance of a reconciliation with 
Mrs. Fisher? 

A. No, sir. 

Q. Now, you do have two children whom you 
acknowledge, is that right? 

A. Yes, sir. 

Q. What are their ages? 

A. Eight and ten. 

O. And your parents are alive? 

A. Yes, sir. 

Q. What are their ages? 

A. My mother is seventy-seven. . 

Q. And your father? 

A. My father is eighty-eight. 

Q. war. there a time when you helped in their 
support? 

A. Oh, sure. 

f). At one time, you wore a good money maker, is that 

right? 

A. One of the best. 

'* Q. How long ago was that? 

A. Well, this was up until approximately three 
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Q. What happened then? 

A. Well, as things go, 1 am an illigitimate gambler 
and you begin to have an awful lot of trouble witli the law 
and we had to close down the business. We closed it down 
temporarily. We opened it up again and we were locked up 
by the Federal Bureau of Investigation on October 8, 1970. 

Q. How did that affect your income? 

A. Well, it cut it out altogether. That was the 
end of that. 

MR. COHEN: Your witness, Mr. Horton. 

CROSS-EXAMJ NATIOH 


MR. HORTON: Q. What charge were you locked up on 
in October, 1970? 



A. 

Interstate travel to conduct a gambling game 

and 

conspiracy. 


Q. 

Is thaL charge still pending? 


A. 

No, sir. 


Q. 

Were you convicted of that charge? 


A. 

No, sir. 


Q. 

Now, you say that you split up in 1964,when 

was 

the 

last time that you stayed over night with your 

wife, what date? 


A. 

Oh, I couldn't -emember that. 


Q. 

Do you remember giving her a Cadillac in 1967? 


A. 

No, sijr. 


0. 

1969? 


A. 

Yes, sir. 


Q. 

Do you remember giving her $5,000.00 then? 


A. 

Yes, sir. 


& 
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Q. When was the last time that you stayed over 
night at your wife's place? 

A. I guess any given day in 1964. 

Q. You haven't stayed over night in your wife's 
place since 1964? 

A. No, sir. 

Q. Now, is it true that you financed this travelling 
that Mrs. Fisher was talking about? 

A. Yes, sir. 

Q. That was out of the numbers income? 

A. Yes, sir. 

Q. Did Miss Duncan help you in the numbers business? 
A. Yes, sir. 

Q. Is she helping in the variety store? 

A. Yes, sir. 

Q. This $20,000.00 house, is this where you are 
staying? 

A. Mo, sir. 

Q. And the $20,000.00, is that the equity that is 
in the property, or is that the total value of the house? 

A. No, that's the total value. 

Q. Is it encumbered? 

A. What do you mean? 

Q. Do you own the house? - 
A. Me and the bank. 

Q. You and the bank. How mucli does the bank own? 

A. 1 think it has a mortgage now of about 
$7,000.00. 

Q. What is your net income from that property? 

A. Nothing. 


SO. 
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Q. Is the property that was conveyed to your wife 


at the same time? 


A. Sir? 


Q. The property that was conveyed to your wife 
at the same time you got clear title to this one, now is 
it near by? 

A. Well, it's about sixteen blocks away. 

Q. Is it roughly the same value? 

A. Yes, sir. 

Q. Now, you say you have two houses. What are 
the two houses? 

A. What two houses? I didn't say I had two houses. 

Q. I have a note here that you said you have two 
houses that you got from your wife. 

A. No, sir, just one house. 

Q. What was your father's occupation? 

A. My Daddy used to be an elevator operator. 

MR. COHEN: I don't see the relevancy of this. 

Your Honor. 

MR. HORTON: They arc in a hundred thousand dollar 
house as opposed to five dollar funds. I think it is 
relevant. 

THE COURT: Is it a hundred thousand dollar house? 

A. No, sir. 

MR. HORTON: Q. What did it cost? 

A. I don’t know. 

Q. How do you know it wasn't a hundred thousand 
dollar house? 

'* A. Well, l just say it wasn't. 

Q. You just said it wasn't. What about the 
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neighborhood? Is it a good neighborhood? 

A. It is nice. 

Q. Is it a pretty good sized lot? 

A. 1 don't know the exact measurements, you know 
what I mean. 

O. It's big enough for a swimming pool though? 

THE COURT: Why don't you loo): on Liie revenue 
stamps or do something and you can tell. 

HR. HORTON: Q. When your wife was working, Mr. 
Fisher, do you know what her income was? 

A. Working where, sir? 

0. As a seamstress? 

A. No, I don't. I never knew what she made. 

Q. Has she had employment, to your knowledge, 
since 1949? 

A. Yes, sir. 

Q. What sort of employment? 

A. Well, at that time we had a restaurant. 

Q. In 1949? 

A. Yes, sir — no, no, let me get something 
straight. In 1950 we had a restaurant. 

Q. Since 1950, has your wife worked for wages? 

MR. THOMAS: Nov/, Your Honor, I object to twenty-two 
years ago questions about employment. It doesn't seem 
relevant to me. 

MR. HORTON: It lias to do with the wife's ability to 
provide for herself. 

MR. THOMAS: Twenty-Lwo years ago? 

- MR. HORTON: Exactly. 

MR. THOMAS: 1 think it is too remote in time, Your 




1 


Honor, I object to that. 




MR. HORTON: Q. Do you know of any job that your wife 
has had in the last twenty-two years where she worked 
for wages? 

A. (No answer.) 

Q. Do you understand the question? 

A. Well, I don't know. 

MR. COIIHN: Docs that infer it is sinful to work 
for wages? 

MR. HORTON: Not in the least. 

Q. Do you understand the question? 

A. Yes, sir. 

MR. HORTON: May we have a ruling as to whether 
the witness will answer the question. 

THE COURT: Well, I don’t get the relevance of it. 

I don't know whore you are getting with this case. I don't 
know why you don't try to make a settlement on the thing. 
This can go on for twenty years. He will deny every tiling 
that she says about him and vice versa. I have listened 
to more divorce cases than anybody in the United States 
of America, and I know how they all go. 

MR. BRUCE: Your Honor, may we have a ten minute 


recess ; 


THE COURT: Yes. That’s'a good idea. 


******** 


4:05 P. M., JULY 21, 1972, THE COURT WAS CALLED TO ORDER 
AND THE FOLLOWING PROCEEDINGS WERE HAD: 

MR. COHEN: Let's hear the rest of the case, 

Your Honor. We have nothing further. 

MR . HORTON: We will offer in evidence. Defendant's 
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1 

Exhibit A. This will be marked Defendant's Exhibit B, 



• 

and we will ask that this photocopy be marked Exhibit C. 



3 

DIRECT EXAMINATION 



4 

’ HR. HORTON: Q. Mrs. Fisher, your husband testified 



5 

that you split up in 1964. Mien did you and the plaintiff 



6 

“split up? 



7 

A. May 12, '67. 



: 8 

Q. When did you first start working in the 



9 

numbers business? 



10 

A. In '60. 



11 

q. And did you have any business before that? 

' 


12 

A. Yes, fish and chip places. 



13 

Q. And when did you stop working at the tailor's? 


14 

1 

A. In '48. 



15 

Q. And how long did you work with your husband? 

- 


16 

A. From '48 up until '69. 



• 

Q. Until 1969? 

i 


18 

A. Right. 



19 

q. now, when you were in the numbers business. 



20 

what did you take in? 



21 

A. $3,000.00 per day. 



22 

0. How long were you in this business, from whut 



23 

years to what years? 



24 

A. Oh, from '60 up until '69. 

• 


25 

Q. Now inviting your attention to Defendant's 



26 

Exhibit C for Identification, where did this come from? 



27 

A. This came from Hackensack, New Jersey Court 



28 

records. 



29 

4 q. How did you come to get that? 



30 

A. Going to Hackensack. 



• 
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Q. What were you going for when you went to 
Hackensack? 

A. The deed to the house in Inglewood, 4 46 North 29Ui. 

Q. Nov/ who are Gilbert Fisher, Sr., and Lula Fisher? 

A. Gilbert Fisher, Sr., is Gilbert Fisher, Jr.'s 
father. Lula Fisher is Gilbert's mother. 

MR. HORTON: We will offer Defendant's Fxhibits A 
through C, Your Honor. 

Q. Mow, we have heard some statements about income 
that you have from the house. Your husband has testified 
that his rental property yields no net income. 

Approximately how much net income does your rental property 
yield? 


A. 

My 

house? 

o. 

Yes 

• 

A. 

Nothing at all. 

Q. 

It, 

likewise, yields no income to you? 

A. 

No. 

Right. 

Q. 

Do 

you have an encumbrance on that? Do 


have a mortgage on that? 

A. Yes. 

Q. How much is the mortgage payment? 

A. $175.00 a month. 

Q. So you may be making some equity build up in that 
house, but there is no not income to you from it, is 
that right? 

A. Right. 

g. Now, how much does it cost you to live? 

A. Weekly or monthly? 

Q. Monthly or yearly. 


(> 1 
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are in there? 


A. I don't know. 

MR. COHEN: Objection, Your Honor, what bearing do 
the employees have here? 

MR. HORTON: His testimony that that his claim his 
income is $150.00 a month. 

THE COURT: Well, doesn't he file an income tax? 

MR. HORTON: I suppose, but filing an income tax 
doesn't indicate his income. 

MR. COHEN: It doesn't? 

MR. HORTON: No. 

MR. COHEN: If it doesn't, you will go to jail. 

MR. HORTON: It indicates what you file with the 
Internal Revenue tax man. 

MR. COHEN: Yes. I don't know of any better proof. 

MR. HORTON: Q. Well, he further testified that 
you had $193,700.00 in a safety deposit box. Is this true 

A. None whatsoever. 

Q. And you heard it testified to by your husband's 
attorney, that he said that yiu got $118,000.00 out of 
that deal, and that you said yes. Is this true? 

A. Not true. 

Q. How did this $75,000.00 that you gave to your 
husband come about? 

A. That's from the accumulation from the business 
that I put aside for a rainy day, and after lie came and 
asked me, that lie needed money, that I would have to give 
him some money, so I went and got out all the money, plus 
a houMe, so that lie could maneuver and do whatever to 
get him out of his troubles. 
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Q. What troubles did he say that he had at this 

time? 

A. He just said that he had got i n trouble with the 
Feds, and that he needs money for an attorney. 

Q. .Now, if you had understood that Mr. Fisher was 
going to try to get a divorce without providing for your 
support and maintenance — 

MR. COHEN: Object, Your Honor, this is improper. 

MR. HORTON: That's due to the circumstances under 
which the witness separated herself from $75,000.00. She 
is entitled - she is competent to testify to what her 
motivation was and the circumstances surrounding the transfer. 
They didn't contradict it. They didn't say what it is 
supposed to be. I think it's time that we give the 
circumstances. 

MR. COHEN: What has the divorce got to do with it? 

MR. HORTON: The same thing tiiat, the same ail about 
what this claimed settlement was. 

MR. COHF.N: Let her testify. 

THE COURT: All right. Go ahead and answer it. 

MR . HORTON: 1 will rephrase the question. 

Q. If y ou had understood at the time that your 
husband was going to bring this divorce action, and was 
not going to provide for your support and maintenance 
in that action, would you have conveyed the house to him? 

A. No. 

Q. Would you have given him the $75,000.00? 

A. No. 

' Q. What was your reason at this time for giving the 
$75,000.00? 
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•MR. THOMAS: We object. That's been answered. 

It's repetitious and it is also a product of her mind. 

MR. MORTON: It's her testimony. It's supposed to 
be brought into this at this particular time. 

MR. THOMAS: There is an objection before the Court. 
THE COURT: What is this property here? 

MR. HORTON: Q. Mrs. Fisher, is this the property 
that the girl friend and the two children are living in? 

A. Right. 

Q. Now, in 1967, was there a house on that property? 
A. No, there was no house at all. 

Q. In other words, that's a conveyance of a bare 


A. Yes. 

Q. And the real property transfer tax on that, 

I believe, is something like $18.15? 

THE COURT: Well, is this the hundred thousand dollar 
house you are talking about? 

MR. HORTON: That's the lot for the hundred thousand 
dollar house. 

‘ THE COURT: I mean the house is on the hundred 
thousand? 

MR. HORTON: Yes. That, I think, would indicate 
a sale price of about sixteen - five for the lot. 

Q. Now, how old are you? 

A. Fifty-two. 

Q. What v/cre you making when you quit y our work? 

A. $90.00 per week. 

Q. And that was in 1948? 

A. Right. 


u-lT 
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Q. Arc y ou now employed? * 

A. No. 

Q. Do you have any special skill that you could 
use to make a living? 

A. None whatsoever. 

Q. What was your source of income from 1948 to 
the present time? Did you have any source of income 
other than the business of Mr. Fisher and yourself? 

A. The business of Mr. Fisher. 

Q. Since 1948? 

A. Right, because during that time I was working 
with Mr. Fisher, for Mr. Fisher. 

f 

q. Do you have any other source of income? 

A. None. 

MR. HORTON: Cross-examination. 

CROSS-KXAMINATIJN . 

MR. COHEN: Q« * s your testimony that you had 
no income in 1971? 

A. 1971 my income stopped, after I gave him one 
of the houses, of the two houses. 

Q. How much income did you have in 1971? 

A. That was a thousand dollars per month in the 
both houses in '71. 

Q. That came to about $12,000.00 in '71, is that 

right? 

A. Right. 

Q. How about '72? 

A. None whatsoever. 

Q. Why? 

A. Because I gave him one of the houses. 

60 . 
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Q. Didn't you have $500.00 a month from the other- 

house? 

A. No. 

Q. What happened? 

A. I don't know. They just move in and move out. 
That’s what happened. 

Q. It was good in '71, and bad in '72, is th at 

right? 

A. Right. 

MR. THOMAS: Q. What year did you say you stopped 
working? 

A. In '48 I stopped working for Whittier Brothers. 
Q. And how did you get income after that? 

A. After that we went into business. 

Q. What kind of business? 

A. Fish and chips. 

Q. Fish and chips, and how long were you in that? 
A. We worked in fish and chips thirteen years 
together. 

Q. Well, that brough’ it up to what year? 

A. That brought it up into I960. 

Q. You left Whittier Brothers in what year? 

A. '48. 

Q. And then you went into what, the fish and chip 
business? 


A. Right. 

Q. Until when? 

A. 'GO. 

Q. I960? 

A. I960. 

Q. I see. Do you sew? Are you a seamstress? 
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A. Yes, for myself. 

Q. Do you make your own clothes? 

A. Some times. 

Q. Did you ever make clothes for other people? 

A. No. 

Q. Now, in 1970, what was your income? 

A. My income f_r 1970, it was $1,000.00 per month, 

| 

from the two houses. 

• 1 
Q. In other words, you received $500.00 a month for 

each house? 

A. Right. 

Q» And now you don't receive anything from the 

house? 

A. I receive $500.00 from one house, but that's for 
the expenses for the house. 

Q. I am talking about net income, now that's after 
you take out expenses. 

A. Net income is nothing. 

Q. Nothing? 

A. Right. 

Q. But in 1970 and '71, it was $500.00 a month, 
is that right? 

A. Right. 

Q. 1 see. Now — 

MR. COURN: Now, do you recall whether you took a 
trip out of the country in 1971, or not? 

A. 1 don't recall in '71. 

Q. Are these not the deeds where you took one of 
the.buildings and your husband took the other? 

A. Yes. 511 is mine. 636 is his. 
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■ 

MR. THOMAS: Wo arc talking about, the house that 


■ 

* 

• 

2 

was deeded. 

r 


3 

(Discussion off the record.) 




4 

MR. HORTON: Do we have a stipulation that she gets 




' 5 

the house, ?2500.00 and no alimony? 

• 

i • 


6 

MR. THOMAS: Right. The decree won't be entered 




7 

until we have the deed arid the money. 


t 


\ 8 

THE COURT: As soon as you notify me, I will sign 

t 



9 

the decree. 

\ 

: 


10 

MR. THOMAS: We will do it now. 


; 

1 

11 

MR. BRUCE: That's all right. Let's do it now. 

r 



, 12 

THE COURT: Why don't we follow the original 




13 

suggestion. When Mr. Bruce gets the money and the deed 




14 

we will sign the decree. 




15 

MR. THOMAS: If Mr. Bruce will notify him in 

r 

- 

1 

16 

twenty-four hours. 


• 

• 

1 

17 

MR. BRUCE: I will stipulate that you will be 

l 


18 

notified within twenty-four hours and the deed has been 




19 

signed. We want to run a title search. 




20 

THE COURT: All righ_. 




21 

******* 




| 

22 




1 

23 

' 



1 

24 


r 



25 





26 
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i 

27 





28 
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29 
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STATE OF NEVADA, ) 

- LANDER, ) 

County of ftWiltiKlt ) 


Third 

I. ALMA F. SEXTON . Official Reporter of the Second 

Lander 

judicial District Court of the State of Nevada, in and for the County of VosttUvsx 


DO HEREBY CERTIFY: 


7 That as such reporter I was present in Department No. 

8 the abcvc-cntitlcd court on Friday, the 21st day of July, 1972 , 

9 at the hour of 2:00 o'clock P. M., 

shorthand 

10 of said day and that 1 then and there took verbatim notes of the 

11 proceedings had and testimony given therein upon the trial of the case of 


12 Gilbert Fisher, Plaintiff, vs. Rosalie Fisher, Defendant. 

13 ' 

14 That the foregoing transcript, consisting of pages numbered 1 to 

shorthand ! 

15 both inclusive, is a full, true and correct transcription of my said xtcnnxx 

16 jtypy notes, so taken as aforesaid, and is a full, true and correct statement of 

17 the proceedings had and testimony given upon the trial of the above-entitled 

18 action to the best of my knowledge, skill raid ability. 


19 
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OHEN A TERRY. Ltd 

AITOANtVS AT LAW 
lit NO«IM THIRD TIBI It 
LAS VlpAS. NfVADA 


./-V .-'.- 


CASE NO. 3684 


' /) •’/ ■') / y’7 

i 1 . ( , 

If J: s / - 


' • / i 

C ___— 


. / • r r — . 


IN THE THIRD JUDICIAL DISTRICT COURT OE THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF LANDER 


GILB1RT FISHER, 


Plaintiff,) 


DECREE OF DIVORCE 


ROSALIE FISHER, 


Defendant.) 


THE ABOVE ENTITLED CAUSE having come on regularly for trial 
on the 21st day of July, 1972 , before tiie Court sitting without a 


jury, tiie Plaintiff having appeared in person and through cou 


nr,el, J 


COHEN AND TERRY, Ltd., and the Defendant having appeared by and 
through counsel, T. DAVID HORTON, ESQ., and issue having been duly 
joined oy the said attorney for t’e Defendant having interposed 
an Answer to the Complaint herein, and the Court having heard the 
evidence of witnesses submitted for decision and judgment, and 
the Court having been fully advised, finds: 

That ' iic Court lias complete jurisdiction in the premises, 
both as to the subject matter thereof and as to the Parties hereto 
that all of the allegations of the Plaintiff's Complaint are true; 
that the Plaintiff is now and for more than six weeks immediately 
preceding the commencement of this action has been an actual and 
bona fide resident of the County of Clark, State of Nevada, 
actually and physically residing therein during all of the said 
period of time; that the Plaintiff is entitled to an absolute 
Decree of Divorce on the grounds set fortli in the Complaint, and 
















/• 



r 

.f 


1 

that the Defendant has expressly waived Findings of Fact, 



* 

Conclusions of Daw and Notice of Decision. 




NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED 



4 

that tne bonds of matrimony heretofore and now existing between 



5 

Plaintiff and Defendant be, and the same are tiereby wholly 



6 

dissolved, and an absolute Decree of Divorce is hereby granted 



7 

to the Plaintiff, and each of the Parties hereto is hereby 


> 

8 

restored to tiie status of a single, unmarried person. 




9 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff 

' 

V 


10 

execute a Deed to Defendant for the premises described as follows 


: 

11 

All that certain plot, piece or parcel of land, with the 


• 

: 

12 

k 

buildings and improvements thereon erected, situate, lying and 



13 

being in the Borough of Manhattan, City, County and State of 



14 

New York, bounded and described as follows: 



15 

BEGINNING at a point on tiie southerly line of 158th Street, 



16 

distant six iiundred and ninety-four (694) feet two (2) inches 




westerly from the westerly line of Broadway, (formerly known as 

/ 


™ 18 

Boulevard) thence southerly parallel witli Broadway (formerly 



« 

19 

known as Boulevard); and part of the distance through a party 




20 

wall, one hundred (100) feet; tiience Westerly, parallel with 

• 


21 

158th Street, eighteen (18) feet eignt (8) inches; thence 




22 

northerly parallel with Broadway (formerly known as Boulevard) 




23 

and part of the distance through a party wall one hundred (100) 



24 

feet to the southerly line of 158th Street and thence easterly 



25 

along the southerly line of 158th Street, eighteen (18) feet 



26 

eight (8) inches to the point or place of BEGINNING, SAID 



27 

PREMISES being known by the Street number 636 West 158th Street. 



28 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff 


i 

29 

pay to Defendant the sum of $2500.00 in full settlement of all 



30 




31 




A 32 
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COHEN AND TERRY, LTD. 

Attorneys at Law 

229 NORTH THIRD STREET-LAS VEGAS, NEVAOA 89101 
Tel: (702) 384-6484 



: i.-. 


-xu Errs*. 


v v* My,.-- 


Mrs. Emma Gandolfo 
Lander County Clerk 
County Courtliouse 
Austin, Nevada 89310 


OATt Jul Y ^8, 1972 RE: riSHEK 
Dear Emma: 

3?fn a £ t0r , ney in KUW Y ° rk ^presenting tiic 
wife ha., been very uncooperative about 
accepting tile Deed and check. 

Would you please mail these items by 
registered mail to KENNETH E. BRUCE, ESQ. 

Theresa Towers 
2090 Seventh Avenue 
New York, NY 10027 

«? n e l! ClOS . in9 a cl * cck il1 Lhc amount of 

for tle mailint J and your inconvenience. 
Would you please forward the Decree on to 
Judge Sexton for his signature. 

We would appreciate it if this could be 
expedited as quickly as possible. 


Would you then return then 
return the signed Decree to our 
office; and we will forward a cui 
to David. 1 


Thanks a lot. 


Sincert/1 y 


"Co A- 


* OHM A V A * ( «|K 

• IMIACI A VI 
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Ki:nm:tic K. llnun:. Eso. 

COUNSELLOR AT LAW 
THERESA TOWERS 
SUITE 104 

2000 SEVENTH AVENUE 
NEW YORK. N. Y. 10027 

003-0910 
AREA CODE 2 12 


August 23rd , 197 2 


T. .David Horton 
Attorney at Law 
P. O. Box 15 7 

Battle Mountain, Nevada, 89820 


Re: 


Fisher vs. fisher 


Dear Counsellor Horton: 

I acknowledge receipt of your letter dated August 15th, 197 2, I am 
enclosing a copy of the examination of title indicating the many liens that have 
been placed on the property making said property virtually valueless. 

I have discussed the matter with Mrs. Fisher, who has retained you 
to prosecute the appeal as to doing whatever is required to correct what is tanta¬ 
mount to fraud. 

The minutes of the trial which have been paid for will indicate tiiat the 
plaintiff testified that the property was only encumbered by a first mortgage and 
no mention of liens in the amount of $15,015.00 for his bail jumping or $2,639.52 
for a Federal Tax Lien. 

1 do consider this situation unconscionable, and trust that your office 
may be of assistance. 

Yours very truly. 


i . 


/Kenneth L. Bruce, Lsq., 


.KEB:bja 
"end. 

•P. S. Pursuant to our telephone discussion of this date, please find enclosed 
herewith my check in the amount of $1,000.00 for fee in connection with the 

appeal in the matter of fisher vs. fisher. 
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TiHn No. .AM-132 ft IA (36699CA) 


Tl ll'j COMPANY CERTIUFS lli.il l oo'id rmd m.vlmtnble fillo to tlm promi-.r'. rWribod in Schedule. A, n,| jnr I I ■, ll.o 
lion’.. incumbrance. «inj other rn. liters, if any, sol forth in this certificates may bo conveyed Of I1IO)' l ga g C d 


GILBERT FISHER 


Sourco of titio by a certain deed dated 6/9/7 L and recorded 6/1A/71 in 
Reel 207 page 318. 


Inspection discloses 


We set forth the additional matters which will appear in our policy as exceptions from coverayo, 
unless dr peed of to our satisfaction prior to the closing or delivery of the policy. 

1. Taxes, tax liens, tax sales, water rales, sewer rents and assessments set forth herein. 

2. Mortgages returned herewith and sot forth herein. ( ONE ) 

a a r r . INStRI NUMBER 

J. Any stale ot tacts which an accuroto survoy might show. 

4. fjurvoy ox. options sol forth heroin, 

'). Affidavit (J Titio will bo required on closing. " x’' 

There .nr; restrictive! covenants, conditions or oosornonts of rocord unless sot forth immo- 

dinluly following. £. & R i «. in giber 7 Cp 30A Sec. 8. 


Gilbert Fisher and Rosalie Fisher, his wife conveyed title 
to Gilbert Fisher in deed recorded June 1A , 1971 in Reel 207 
page 318. Proof is required that Rosalie Fisher is presently 
alive (that said deed was not given in anticipation of death) 


The following Federal Tax Lien has been found open of record 
and must be cancelled: 

U.S.A. against Ralph Fisher and Rosa Lee Fisher 

c/o Stanley Aurotine - 19 Rector St., N.Y.C, 
Aint: $2639.57 Filed: 9/17/71 - //A 179 


The following, judgment has been found open of record and must 
be cancelled: 

Public Service Mutual Insurance Co. Amt: $15,015.00 
393 7th Avenue Dock: 11/13/70 


Gilbert Fisher 

1886 - 7th Avenue, N.Y.C. 


Amt: $15,015.00 
Dock: 11/13/70 
Perf: 11/13/70 
Ct: Sup. 18978/70 
Atty: David Fla tow 
393 7th Avenue, N.Y. 


T. "Right to maintain vaults, if any in streets and charges 
therefor, if any". 

tOIL: Mtg. in Liber 6359 Mp 121 for $1A,500. held by Carver Federal 

.■quiremonts sot torth on tho following pngo nro o port of this cortifLoto and musf Imi complied with. / 


... >>•>*» »( tt»r pic op,ions i, fumiitiocf you with tho thought you inny wnh to tionunil, with nr without nny of the othor pit options ' 

•ho titio rnport, In tho otlnruoy lor ,h 0 ownur of tho |>r<.porly noil thoroby facililoto tho clnorimj of tlio ohjoctioni prior to tlmin.,. 
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DESCRIPTION OE PREMISES 


ALL that certain lot, piece or parcel of land, with the 
buildings and improvements thereon erected,s ituate , ly¬ 
ing and being in the Borough of Manhattan, County of New 
York, City and State of New York, bounded and described 
as follows: 

BEGINNING at a point on the Southerly side of 158th Street, 
distant 694 feet 2 inches'Westerly from the Westerly side 
of Broadway (formerly known as Boulevard); and 

running thence Southerly parallel with Broadway and part 
of the distance through a Party Wall, 100 feet; 

thence Westerly, parallel with 158th Street, 18 feci 8 
inches; ,• < 

thence Northerly, parallel with Broadway and pari of the 
distance through a Party Wall, 100 feet to the Southerly 
side of 158th Street; and 

* f 

V ' I 

thence Easterly along the. Southerly side of 158th Street, 

18 feet 8 inches to the point or place of BEGINNING. 
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IN THE THIRD JUDICIAL DISTRICT COURT OF THU ST AI K OF NEVADA 
III AMD FOR T'R COUNT'*’ OF 1 AMl'FR 


3 GILBERT FLS'lLil 


LI -In tiff 


No. "68A 


) Filed Auf^url 2 '' , 1972 


6 I ROI5ALIE FISHER 


Uol'en bar.t 


(t\i •> ’ •< *•—<£ ■*C I r ' V. 

V. % //) j \ 

By , <-t-< -- 

Deputy Clerk ,/ 


10 j NOTICE OF A I FLAT 

11 j TO: GILBERT FISH Eli, PI .A I HI IFF AMD TO CORED 1 I EK.O' LID. 229 MO. 

THIRD STREET, LAS VEGAS, NEVADA, HIS ATTORNEYS: 

12 

j NOTICE IS HEREBY GIVEN that the Defendant above named, Rosalie 

13 ! 

Fisher , hereby fij'V’alo to the Suprorne Court of the ota e ol 

14 

Nevada froni t,h r ' D^ci^o of Divorce herein dated JuJ.jr 21 » 1 }?*.% *' 1 

15 

warded to thn Clerk July 28 , 1972 to be forwarded to the Jud 

16 i 

l| for signature. This appeal ir taken nr. to both low nr-l l»ct ;’ih 

17 ! 

| to the whole thereof. 

18 ' 

, DATED thin pit th day of Amount, 1972. 


c-"■/ /( / // 7 j . 

y pi sc..*i 

T lyiv i ; io rl j i 

F. 0. Box 1 ‘.7 

Battle Hounf'i,, Nevada 898"'' 
Attorney for Defendant 


24 l| CERTIFICATE O F SER VICE 

25 ! l hereby certify that a cooy of Dr foreftol.ar: Notice of Appeal 

26 w.an mailed r.ont.are nrer.ali, thle. 21'Lh day ot Aurunt, 1972, to 

|i * 

27 : Cohen & Terry, Ltd, 229 North Third Street, I.na V„f*nr, Nevada, 


20 , attorney a for ri.aintlJ'f. 


t/ In7 1:1 H li'lw 


.$250.00 accepted in lieu ol appeal bond. 


£ \__jf*■/, f 
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IN Till- SUPREME COURT OF Till- STATE OF NEVADA 


ROSALIE FISHER, 

vs. 

GILBERT FISHER, 


Appellant, 


) No. 7299 

) 

) 


Respondent. 


F ! I E D 

JUL 13 1973 


cm n * 





OC.MJ7Y CLCn t 


ORDER DENYING MOTION TO SUPPLEMENT 
RECORD AND DISMISSING APPEAL 


Appellant lias moved to supplement the record on appeal with 
documents that originated after the entry of judgment. The inclusion of such 
new matter is impermissible and the motion is denied. United States v. 
McLean, 78 Nev. 60, 368 P. 2d 872 (1962). 

U[X’n further consideration of the matter, it appears that the 
relief sought by appellant is available in the district court under NRGP 60(b); 
therefore, the appeal is dismissed, without prejudice. 

It is so ORDERED. 


ec: lion. John F. Sexton, District Judge 
T. David Horton, Esq. 

Messrs. Cohen & Terry 
Emma F. Gandolfo, County Clerk 
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IN THE THIRD JUDICIAL DISTRICT COURT OE THE STATE OF NEVADA 


IN AND FOR THE COUNTY OF LANDER 


4 GILBERT FISHER, 


Plaintiff, 


7 ROSALIE FISHER, 


) NO. 3684 
) Filed; J'.< 

X- “ 

) <r ' ' V- 

) By:_ 


'X, V ^ CLERK 


Deputy 


Defendant. 


xu MOTION FOR RELIEF FROM JUDGMENT 

11 COMES HOW, Defendant above named, by and through her 

12 Attorney, T. DAVID HORTON and moves the Court for relief from 

13 judgment herein pursuant to Rule 60(b) of the Nevada Rules of Civil 

14 Procedure and as grounds therefor shows the Court as follows: 


16 J The judgment is void in that the District Court was 

17 I without jurisdiction to, enter a Decree of Divorce. N.R.S. Section 

18 | 125.020 provide in pertinent part as follows: 

19 I 2. Unless the cause of action shall have 

accrued within the county while plaintiff 

20 I and defendant were actually domicil ted 

therein, no court shall have jurisdiction 

21 J to grant divorce unless either the plain¬ 

tiff or defendant shall have been a resident 

22 I for a period of not less than six weeks 

preceding the commencement of the action. 

23 

24 The jurisdiction of the District Court is based squarely upon 

25 1 Plaintiff's residence. There is a further requirement set forth 

26 in N.R.S. 54.010 regarding testimony as to this jurisdictional 

27 prerequisite. 

28 54.010 Requirement in Civil Cases. 

In all civil cases where the jurisdiction 

29 of the court depends upon the residence 
of one of the parties to the action, the 

■Kr. d court shall require corroboration of the 

I t evidence. 

With the exception to two conflicting statements as to Plaintiff's 


■ DAVID HORTON 
^Attounkt AT Law 
Battik Mountain. 
Nkvaoa 00020 
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1 


actual residence (Record at 28, line 21; Record at 46, lines 28-30) 
the Transcript is devoid of any Testimony corroborating the require¬ 
ments of N.R.S. 125.020. 



2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 



1C 

19 

20 
21 
22 

23 | 

24 


25 

26 

27 

28 

29 

30 

31 

32 

• ^VIO HORTON 
ORNtr At Law 
Battlc Mountain, 
Nivaoa 60020 



II 

Plaintiff's failure lo comply with the terms of the 
Stipulation entered into on July 21st, 1972, ■amounts to a fraud on 
the Court or a material misrepresentation of an adverse party. The 
Stipulation required Plaintiff to pay to Defendant the sum of 
TWENTY-FIVE HUNDRED DOLLARS ($2500.00) and convey the Deed to 
certain real property in New York City. The Record at page 64, 
lines 4 through 20 discloses the terms of that Stipulation: 

MR. HORTON: Do we have a stipulation that she 
gets the house, $2,500.00 and no alimony? 

MR. THOMAS (New York counsel for Plaintiff): 

Riglit. The decree won't be entered until 
we have the deed and the money. 

THE COURT: As soon as you notify me, I will 
sign the decree. 

MR. THOMAS: We will do it now. 

MR. BRUCE (New York counsel for Defendant): 

That's all right. Let's do it now. 

1 HE COURT: Why don't we follow the original 

suggestion. Whe n Mr. Bruce get s t he money 
and the deed we wTIT"sig n Hie decree. 

MR. THOMAS: If Mr. Bruce will notify him in 
twenty-four hours. 

MR. BRUCE,: 1 will stipulate that you will be 

notified within twenty-four hours and the 
deed has been signed. We want to run a 
title search. 

THE COURT: All right. (underscoring added) 

Counsel for Defendant desired a title search to insure 
against undisclosed encumbrances making the property valueless. The 
Court agreed with this suggestion. Before a title search could be 
completed. Plaintiff's counsel submitted a Decree of Divorce for 
signature and filing. The subsequent title search revealed the 
property to be encumbered to the extent as to make it almost 

ml 
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1 


valueless. 




2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 
10 

17 

18 
19 
20 
21 
22 

23 

24 

25 
29 

27 

28 

29 

30 

31 

32 


The- agreement to convey free of all but the Seven Thou¬ 
sand Dollar ($7,000.00) mortgage disclosed by Plaintiff was an 
integral part of the Stipulation as was the agreement to allow 
title search before submitting the Decree to the Judge. Without 
fulfilling his part of the Stipulation, Plaintiff should be fore¬ 
closed from obtaining any benefit thereunder. 

WHEREFORE, Defendant asks that a date be set for the 
hearing of the within Motion; that she be relieved from the Decree 
of Divorce filed herein and that she be awarded Attorney's fees 
and her costs in this action. 


Respectfully submitted. 


a~7/ , 

T. ” l)AVTD TI0IT 
P.0. Box 157 


■ ■ < 1 / 1 


Battle Mo.untain, Nevada 89820 
Attorney for Defendant 


^P^AVIO HORTON 
AnORNKV AT Law 
Dattik Mountain. 
NC* ada 0 0 020 
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1 


IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF LANDER 



2 

3 

4 

5 

6 
7 


8 




9 



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


26 

27 

28 

29 

30 

31 


32 


DAVID MORTON 
“Attosntv At Law 
Uaihi Mountain. 
Nkvada 00020 


IT 


GILBERT FISHER, 

Plaintiff, 


ROSALIE FISHER, 

Defendant. 


POINTS AND AUTHORIT IES IN SUPPORT OF DEFENDANT'S 
MOTION FOR RELIEF FROM JUDGMENT 

I 

The corroborated testimony of a party to a divorce action 
concerning his residence is insufficient to confer jurisdiction 
upon the District Court. 

N.R.S. Section 54.010 

O’Keefe v. O'Keefe , 209 Ark. 837, 192 SW 2d 556 
Wells v. Wells , (Texas) 177 SW 2d 348 
Slade v. Slade , (N.D.) 122 NW 2d 160 
Hemphill v. Hemphill , 84 Ariz. 95, 324 P.2d 225 

The provisions of Nevada Revised Statute 54.010 are 

mandatory and may not be waived. 

Da vidson v. David son, 120 Ind. App. 253, 90 NS 2d 821, 

Fe hearing denied 120 Ind. App. 91 NE 2d 796 

Coulter v. Coulter , 103 Ind. App. 565, 9 NE 2d 141 

Driver v. Driver , 152 Ind. 88 

PretLyman v. Prcttyman , 125 Ind. 149, 25 NE 179 

II 

A stipulation will not be enforced in favor of one who 

has failed to comply with the conditions under which it was made. 

Board of Insurance Commissione rs v. Highway I nsurance 
Underwriters, (Texas) 169 SW 2d 541 
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T. DAVID HORTON 
Attorney At Law 
Battle Mountain. 
Nevada 00020 


430 P. 2d 110 

A party to a stipulation will not bo permitted thereunder 
to take the other party by surprise and defeat the ends of justice. 
Gottwals v. Kenchcr , 60 Nev. 35, 92 P.2d 1000 
O'Neale v. Cleveland , 3 Nev. 485, 497 
Walsh v. Wallace , 26 Nev. 299, 67 P. 914 

Respectfully submitted, 
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T. DAVID HORTON 
P.0. Box 157 

Battle Mountain, Nevada 89820 
ATTORNEY FOR DEFENDANT 
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Case No. 3 1 >84 
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IN THE THIRD JUDICIAL DISTRICT COURT OR THE STATU OR NEVADA 
IN AND FOR THE COUNTY OP LANDER 


GILBERT FISilLK, 


Plaintiff, 


plaintiff's resi'upsd tu 

DEFENDANT'S . iQT l Ud I uR 
RELIEF FEuii JuDG. iENT 


ROSALIE FISHER, 


Defendant. 


COMEG NOW Plaintiff above named by ana tnrouyn his Attorney 
COHEN ANu TERRY, Ltd., and states as fallows: 


OHIN ft TFRRV. lio 

ATtOMNIVft AT (ftW 
119 NOI'N IMI«0 milt 

IASVIGAS NFVAOA 


Defendant asserts that Lno District Court was without 
jurisdiction to enter a Decree of Divorce, and further asserts 
tuat said lack of jurisdiction is based upon noncorroooration ol 
tlie Plaintiff's residence. Plaintiff asserts Luat his residence 
was corroborated by both the Answers to Plaintiff's Interrogatories 
to Plaintiff's resident witness, LINDA WEBER, filed July IE, 1972, 
and also Lue Answers to Defendant's .Interrogatories signed by LJdU/ 
WEBER, filed on July 18, 1972, ooth asserting that the resident 
witness had in fact seen the Plaintiff in Las Vegas, Nevada, every 
day during the six weeks preceding Lho filing of tile •Plaintiff's 
Complaint for divorce and on occasions thereafter. Further, tin 
Defendant did not raise any oujecLion at the time of trial. 

Plui nti i f thereu*ro icljtw; 

<Ua ?L v ‘~ i;r ,lllt * 30 ' • v “ m ' 147 -. 4SJ. ( l r J 1 5 ) , at 
~ "while the general rule in Lnat jurisdiction 

ovi'i Lue subject matter cannot be conferred on a 
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Court by consent, it has been held th.il want of tnat 
jurisdiction over the person may be waived." 

Coisen v. boisen , 85 wuv. 122, 451. l>. 2d 30.3 (p. 124), 
'Wnile the husband was pormittou to plead in lac alter¬ 
native, NKCP 8, his assertion of jurisdiction ay tae 
* counterclaim coupled with nis complete acquiescence in 
tne wife s claim to jurisdiction at trial estopped him 
from raisiny tile issue for the first time on appeal. 

Grant v. Grant , 38 Nev. 185, 147 P. 451 (1915) 

Accordingly we nold that the district court’s find- 
iny was supported uy substantial evidence (residence) 
and that in any event tne husuand was estopped from 
raisiny tne issue for tne first time on appeal." 

WhbKLFOUL, Defendant sliould not oe allowed to raise an issue 
winch was fully before the Court but not accepted to uy tne defend¬ 
ant at that time. 


Defendant asseits that Plaintiff failed to comply with the 
terms of the Stipulation cntoied into on July 21, 1972, in that 
Defendant asserts that property wni.cn was conveyed Ly Plaintiff to 
befendant has encumbrances which Defendant was not aware of at the 
time of tne Stipulation. However, the Defendant has now had tie 
Plaintiff s 52,5od.00 for the past year, wnich hits never been 
retuined to tae Plaintiff. Defendant, further, uas retained the 
Deed conveying tne subject premises. Plaintiff furtner asserts 
that tne only encumbrances whicn Defendant complains of are 

(1) a judgment in tne amount of $15,ul5.00, wnich Plaintiff was 
unaware of at tne time of tne Stipulation, but which has been 
satisfied, copy of said Certificate of Disposition of Judgment 
oeing attached hereto as Exhibit No. 1 for the Plaintiff; and 

(2) further, the assertion made by tne Defendant tnat the premises 

were subject to IKS lien is a spurious claim in that the IKS lien 
asserts that the Parties, being KALPfi FISiliiK and ilOSA Lilli FISIIi.K, 
neither of said Parties being cither the Plaintiff or Defendant; 
tnat the Plaintiff nas never been known by any other name oLu.-i 
than GlLULKi I ISIII.K, and Lliat Plaintiff lias attached hereto a copy 
of the Plaintiff's birth Certificate as i,::i.ibil n.. . ■ 
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That in no way lias the defendant been damaged as a result 
of the granting of the Decree of Divorce. 

WHEKEl'uRE, Defendant's notion to Sot Aside the Decree of 
Divorce snould be denied. 

DATED this _ day of August, 19 73. 

COHEN AilD TERRY, Ltd. 

/I 

Uy 



Attorney:// For I'la int l f i 
229 North Third Street. \ 
Lao Vegas, Nevada 891u1 


CEHTIElCnTE Of SERVICE 

I hereuy certify that a copy of the foregoing PLAINTIFF'S 
RESPONSE TO DEFENDANT'S MOTION FOR RELIEF FROil JUDGMENT was mailed, 
postage prepaid, this L day of /uigust, 197 3, to T. DAVID 
HORTON, Attorney for Defendant, at P. O. Box 157, Battle Mountain, 
Nevada 89820. 
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Deportment of Health 


The City 


CERTIFICATION OF BIRTH 


TThis is X 


0 CERTIFY that. 


Ser___~__ was bom in the City oj New York or 

according to Birth Record No ' ~ Z. -- 


February U, l?lt 


-filed in the Manhattan 


Office of this Bureau 


In witness whereof, the seal of 1 
of Health of the City of New York hi 
hereto this...if- day of — -E E—^ 

//VestsA- 

V ' 

City Rc~istr. 


IfcrovjH. 


79945 


Warning: Thii certification !• not ralid if it doei 
•eat of the Department of Health. T 
alteration of thi* certification it prohib 
of the New York City Health Code. 
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF LANDER 


GILBERT FISHER, 


Plaintiff, 


EXHIBIT 


ROSALIE FISHER, 


Defendant. 


1. Copy of letter dated November 5, 1973 from ISAAC G. 
McNATT, Attorney at Law, attached hereto. 

2. Copy of letter dated November 2, 1973 addressed to ISAAC 
G. McNATT, ESQ., from DAVID E. FLATOW of PUBLIC SERVICE MUTUAL 
INSURANCE COMPANY, attached hereto. 


COHEN AND TERRY, Ltd. 

By /3 yh - -^ 

Attorneys foj" Plaintiff 
229 North Third Street 
Las Vegas, Nevada 89101 


THEN a TERRY. LlO 

*TTORNCYS AT LAW 


LAS Vf LAS. NEVADA 
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Isaac O. McNatt 
Attohnev at Law 

0*10 53 T. NICHOLAS AVI'NUC 
NeAn l*.i?ND STHrrr 
NHW YORK. N. Y. 10031 

212 AUDUDON 3-2400 

November 5, 1973 


Cohen & Terry, Ltd. 

229 North Third Street 
Las Vegas, Nevada 89101 

Re: Gilbert Fisher 

Gentlemen: 


In further reference to the above, I enclose copy 
of letter received from Public Service Mutual 
Insurance Company. This might prove helpful in 
the issue as to whether my client had notice of 
the filing of a judgment against him. 


Very/’ truly yours, 

/ / 


/W/v'/j WrYjcdl 


Isaac G. McNatt 


IGM:lm 
Enel. 
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NA I IONAL AGENCY MANAGERS INC. 

1 1 Gran* Avcrmi! 

(irral Neck, New York 11021 

(5 1 (>) am or.n? 

November i, 197 3 


baac G. McN.itt, Esq. 

848 St. Nicholas Av 'onue 
New York, New York 

Dear Sir: 

In reply to your recent request for information reyarding the filing of 
Confessions of Judgment, please be advised our procedure is as 
follows: 

On bombin the amount of $5,000.00 and over 
it is normal procedure to file a Judgment in 
°rder to secure the bond until the case is 
disposed of. Upon termination of the case 
<i Satisfaction is filed with the respective 
Court and the case is closed. 

J1 there is any further information you require, please do not hesitate to 
contact us. 


DKF:avm 


Very truly yours, 


NATIONAL AGENCY MANAGERS INC. 


( t 


, * 6 


David E. Flatow 


s u n e i v 
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COMEN ft TERRY. Ltd 

ATTONNRVS AT LAW 
-III NORTH TNINO RIMIT 
V US VIGAS. NtVADA 












ncreby certify that on November 14, 1973, I served the 

foregoing Exhibits by deposition a copy of the same in the U. S 

Mails in Las Vegas, Nevada, postage prepaid and addressed to: 

T. David Horton, 

Attorney for Defendant 
P. 0. Box 157 

Battle Mountain, Nevada 89820 


Dated.: November 14, 19 73. 


D 


TONY G. TERRY 









IN THE THIRD JUDICIAL DISTRICT COURT OF THE 


STATE OF NEVADA, 


IN AND FOR THE COUNTY OF LANDER 


GILBERT FISHER, 

Plaintiff, 

vs. 

ROSALIE FISHER, 

Defendant. 


) 

) 

) 

) 


ORDER 



IT IS HEREBY ORDERED that Defendant's motion to set aside 
the decree of divorce entered on the 21st day of. July, 1972, in 
the above entitled matter, be and is hereby denied. 

DATED this 4th day of April, 1974. 




DISTRICT JUDGE 










GILBERT FISHER, 


) MO. 3684 


Plaintiff, ) Filed: MAY J . 97A_ 


-vs - 


Ulie fisher, 


..'/clerk 


Deputy 


Defendant. ) 


NOT ICE OF APPEA L 

TO: GILBERT FISHER and TONY G. TERRY, COHEN AND TERRY LIMITED, 

229 N. THIRD STREET, LAS VEGAS, NEVADA, ATTORNEY FOR 
PLAINTIFF. 


NOTICE IS HEREBY GIVEN that the Defendant ROSALIE FISHER 
hereby appeals to the Supreme Court of the State of Nevada from 
the Order Denying Motion to Set Aside Decree of Divorce entered 
herein on or about the 5th day of April, 1974. This Appeal is 
^pken as to both law and fact and to the whole thereof. 

DATED this 3rd day of May, 1974. 


c;/f) v f~)// aC i 

c\JirAwfj_ 

tTdavid HORTON 

P.O. Box 157 

Battle Mountain, Nevada 

89820 

ATTORNEY FOR DEFENDANT 


CERTIFI CATE OF SERVICE 

I hereby certify that a copy of the foregoing N011CL OF 
APPFAI whs mni led poslopc prepaid, this 3rd dny ot i «iv, IV/ 

COHEN AND TERRY LIMITED, 229 NORTH THIRD STREET, LAS VEGAS, NEVADA 

•" 7 /l / J 

" ‘ n ' (f/L /•;, 

Ju dw aMAL ' 1 ' 
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GILBERT FISHER, 


3684 


Plaintiff, ) 


-vs - 


rSALIE FISHER, 


Defendant. ) 


FILED:_ //>,-; _ ; ' , / / ' 

_fcMMA r. c'ANDOtro_c lerk 

./ I 

by : :*)('(!' )_^ , Ape put y 


A PPELLANT’S DESIGNATI ON OF R ECORD ON APP EAL 
Complaint filed April 11, 1972. 

Letter from Emma F. Gandolfo to Kenneth E. Bruce, Esq. 
dated May 5, 1972. M 

Answer and Counterclaim filed June 9, 1972. 

Motion to Set Aside Default and Default Judgment filed 
June 9, 1972. 

Affidavit in Support of Motion to Set Aside Default and 
Default Judgment filed June 9, 1972. 

Notice of Hearing filed June 9, 1972. 

Stipulation and Order filed July 14, 1972. 

Reply to Counterclaim signed July 14, 1972 by Gilbert 
Fisher. 

Transcript of Proceedings of July 21,-19-72, dated 
Decembe4 8, 1972. 

J 

Any and all Exhibits or Evidence introduced at Hearing 
on July 21, 1972. 

Letter dated July 28, 1972 from counsel for Plaintiff to 
Clerk. 

Letter dated August 3, 1972 from Kenneth E. Bruce, Esq. 
to Honorable John F. Sexton. 

Decree of Divorce dated July 21, 1972. 

Notice of Appeal filed August 24, 1972. 

Order Denying Motion to Supplement Record and Dismissing 
Appeal filed July 13, 1973. 

Motion for Relief from Judgment, filed July 23, 1973. 

-Points and Authorities in Support of Defendant's Motion 
for Relief from Judgment filed July 23, 1973. 


m 














Judgment 


irnu 


ugus 


Order denying Defendant's Motion to Set Aside the Decree 
of Divorce, dated April 4, 1974. 

Notice of Appeal dated May 3, 1974. 

This Designation of Record. 





T. DAVTD hoi (ton ' 

P.o. Box 157 

Battle Mountain, Nevada 89820 
ATTORNEY FOR APPELLANT 


C ERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing APPELLANT'S 
DESIGNAIION OF RECORD ON APPEAL was mailed, postage prepaid, this 
24th .day of May, 1974, to COHEN & TERRY, LTD., Attorneys at Law, 
229 North Third Street, Las Vegas, Nevada 89101. 


T. DAVID HORTON 


W 1 / 
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GILBERT FISHER, 









IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 


IN AND FOR THE COUNTY OF LANDER 



) 

) 

) 

) 

) RESPONDENT'S DESIGNATION 

) OF RECORD ON APPEAL 

) _ 

) 

) 

) 


1. All exhibits filed by Plaintiff in response to Defend¬ 
ants' Motion to Set Aside the Decree of Divorce dated April 4, 
1974, including but not limited to the letter dated November r >, 
1973 from ISAAC G. McNATT, /attorney, and the letter dated Novembi 
2, 1973 from DAVID E. ILATOW of PUBLIC SERVICE MUTUAL INSURANCE 
^lPANY. 

2. Plaintiff's Interrogatories to LINDA WEBBER filed .. 

23, 1972. 

3. LINDA WEBBER ' s Answers to Plaintiff's I ntorrnqn I or i < 
signed July 17, 1972. 

4. Defendant's Interrogatories.to LINDA WEBBER. 

9. LINDA WEBBER's Answers to Defendant's Interrogatories, 
filed July 18, 1972. 


GILBERT FISHER, 

Plaintiff, 

vs. 

ROSALIE FISHER, 

Defendant. 


c~.' V l i f"''";”?. 

•'""’v i; I •• - < Il.-s r.-.i. n 

Respondent's Designation of 
■Record on Appeal 

v <i?. i!-; •, . >i 

I • 

i '\"<’•; it, I. ' 


•• « i*,) 

11 <*. 


T. David Horton 


r O. Box 137 


.BAttle Mountain, Nov. 89820. 
Mi.* i* • for Defendant 


COHEN AND TERRY, Ltd. 

/ J /-) ^ 7 

By . 1 -___ 

Attorneys for P1 a i n tlT* f 

229 North Third Street 

Las Vegas, Nevada 89101 










CERTIFICATE OF SERVICE 

This is to certify that on this X?th day of February, 


1975, I served one copy of the within APPENDIX TO BRIEF 
OF APPELLANT upon the following person by hand delivering 
a true copy of same to him or his clerk. 


Kenneth Feinberg, Esq. 

Asst. United States Attorney 
United States Courthouse 
Foley Square 
New York, N.Y. 10007 



Attoiney for Appellant 
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